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القسم العربين 


© كلمة العدد: 

- لسعادة الشيخ عبدالله بن خالد آل خليفة ... 

(الحولة الاولى للمرافعات الشفهية) . 

dail ya —‏ سعادة الدكتور حسين محمد البحارنه 
„ААА ule в‏ 

— مرافعة سعادة الدكتور حسين محمد البحارثة 
يوه A‏ مازس „МАА‏ 

(الجولة الثانية للمر ouem‏ 

- مرافعة سعادة الدكتور Gaius‏ محمد а Д‏ 


١5954 gugla V age 





V الونيقة‎ 


йы‏ : الشيخ عبد الله بن alib‏ آل خذيفة 


<P> <> <> <1 <> > <]> << << <>‏ 
عزيزي القارىء 


تعكف محكمة العدل الدولية بقضاتها السبعة عشر الآن على deal ye‏ 
المرافعات الشفهية التي تقدم بها وكيلا ومستشارو دولتي البحرين 
وقطر حول مشروعية اختصاص ال محكمة ببحث النراع الإقليمي بين 
البلدين بناء على تقدم دولة قطر إلى المحكمة بطلب منفرد من جانبها 
خلافاً لما ثم الاتفاق عليه بين الطرفين. 


وعلى مدى أحد Logs „йе‏ خلال الفترة من YA‏ فبراير إلى ١١‏ مارس 

£ استمرت المرافهات الشفهدة ond bal!‏ وبإنتهائها اكتمل سجل 
المرافعات Sols‏ أمام عدالة المحكمة لدراسته وتمحيصه لتكوين 
عقيدتها في اصدار حكمها النهائي البات في الإختصاص خلال الأشهر 
الثلاثة ١١ a gal АСИ‏ مارس £ A48‏ 


ان التصرف الإرادي المنفرد من دولة (pad‏ المخالف لاتفاق yall‏ فين هو 
الذي استدعى معارضة دولة البحرين لهذا الإحراء لما dani‏ لقطر من 





مزايا لا يتوافر مثلها للبحرين؛ وهو الأمر الذي عرضه باقتدار ومنطق 
وموضوعية المستشارون الذين تولوا المرافعة عن البحرين وغل 
الأخص الدكتور guus‏ محمد البحارنه وزير الدولة للشئون القانونية 
وكيل دولة البحرين ومستشارها أماخ المخكمة و ذلك أثناء مرافعاته 
خلال تلك الفترة المشار деші‏ 


ونظراً لأهمية هذا الموضوع إذ أنه يتعلق بتراب الوطن البحريني. 
ونظراً لما تحرص dude‏ محلة «الوثيقة» من أن توفر المادة dads JL‏ 
لقرانها وغالبيتهم من الباحثين والدارسين في التاريخ بصفة خاصة فقد 
اثرنا أن نصدر هذا العدد الخاص متضمنا ما دار في المحكمة من 
مرافعات تحدد موقف البحرين 3 هذه الجزئية من القضدة المتعلقة 
باختصاص ال محكمة في نظر النزاع المعروض عليها بموجب الطلب 
القطري المنفرد A Y aad ga AQ‏ 

إن البحرين تؤمن ايماناً راسخاً بالأخوة وحسن الجوارء وقد تشكلت 
سياستها طوال تاريخها على هذا الأساس. ونادت ف كل اللقاءات 
والمحافل والمؤتمرات الخليجية والعربية والدولية بضرورة أن يسود 
الوفاق والوئام كامل الصف العربى باغتيارة الأساس السليم الذي 
يحمي وبدعم البيت العربي الكبير والببت الخليجي كركن أساسي من 
ALS ji‏ كما نادت وما زالت تنادي بان aail‏ جموع الاخوة والأشقاء d‏ 
مسيرة واحدة: Bg‏ نسق واحد يسد الباب على أي خلاف قد يفرق 
المسيرة الواحدة» وكائت وما زالت من Suali sles‏ الخليجي !8—1 idal‏ 
والصف الخليجي الواحد: والعمل الخليجي الواحد الذي يستهدف 
تحقيق السعادة والأمن لكل من Laas‏ على الساحة аА‏ الواحدة, 
وهي في نفس الوقت تؤمن у Gal‏ راسخاً بالحق والعدل وتؤمن ايماناً 
راسخا بقدسية التراب الوطني وحقوق السيادة على كامل ترابها وهو 





الحق الذي بؤكده استقراء التاريخ وتدغمه كل الاتفاقيات والمواثيق 2 |||أ 
الدوليةء ان البحرين لم ولن تطمع Laad‏ لدى الآخرين وهي ترفض بكل ظ 
شدة وإصرار أن بطمع الآخرون فيما لديهاء وان دولة البحرين رغم 

الخلاف الذي أثارته قطرء تثق أن قطر دولة شقيقة وجارة عزيزة وان 

الأخوة وحسن الجوار شىء راسخ في سياستها وفي اسلوب صنع 

قرارها وتتمنى أن بحذو الآخرون حدوها. 


إن حقوق البحرين واضحة  Las‏ قدمت — يدعمها الكثير من الأسائيد 
والأدلة والبراهين ويعرفها جيدا كل الذين يعيشون ў‏ قطر والبحرين. 
وإذا كان البحث ف النزاع قد بدأ بمخالفة من قطر في التقدم بطلب منفرد 
لمحكمة العدل الدولبة فقد اثرنا أن نخصص هذا العدد لما دار في dalu‏ 
محكمة العدل dal gull‏ من مرافعات digii‏ حول اختصاص المحكمة 
قوامها سؤال هام هو Ц‏ ترفض البحرين تقدم قطر بطلب منفرد 
لمحكمة العدل CIC sl gull‏ وقد حشدنا فيه كل ما قيل أثناء المرافعات 
الشفهية alol‏ المحكمة من جانب البحرين باللغة الانجليزية كما عرضنا 
فيه نص مرافعات الدكتور حسين محمد البحارنه باللغتين العربية 
والانجليزية حتى يكون العدد سجلاً وثائقياً نرجو أن تتحق الفائدة 
المرجوة منه للباحثين والمهتمين من العرب والأجانب. 


عبدالله بن خالد ال خليفة 





بتاريخ £ مارس 1992 
المرافهة الأولى 









: والسادة أعضاء المحكمة المحترمين‎ Med 


- يشرفني المثول أمامكم بصفتي وكيلاً لدولة البحرين. ويطيب لي أن أستهل 
مراقعتي сој a‏ بتقديم تهاني بلادي الخالصة ca S‏ سيدى الرئيسء واليكم با 
سيادة نائب uas dU‏ بمناسبة توليكما المنصبين اللذين تم انتخابكما Log!‏ 
واللذين ستثرونهما بالكثير من المعرفة والخبرة واللذين ستتوليانهما بجدارة 
قائقة وأود Lol‏ أن أتقد KP quA ЧН eee‏ 
Leg y 5S‏ بمناسبة انتخابهم مؤخرا كقضاة بالمحكمة: ق أن aS) pel‏ جميعا عن 
أصدق تمتيات حكومة idl‏ لكم dici‏ وجو ofa‏ بلذدي iei‏ عن 
ые!‏ ابات التقدير والاحترام لمحكمة العدل الدولية: هذه المشاعر التي تحملها 
لها حكومة بلادي والتي لا يوجد فيها آي شك منذ اللحظة الأولى التي تم 
الاثفاق بين طرف النزاع والوسيط بينهماء على اللجوء اليها في عام NAAV‏ 
Y‏ وق تقس القت odd, ruin дз‏ أن عيدب الاغراب من iud B‏ ساف 
الكبيرة التي قدمتها الدولة الوسيطة في الخلافات بين دولتي قطر والبحرين 
Ladd RT‏ العريية cag nual‏ قان وجهة خقلرها NERIS‏ 
استمرار نشاطها وجهودها في حل القضية والثقة التي توليها الى هذه المحكمة 
تشهد بها المحاولة الأخيرة التى قامت بها في شهر سبتمير AVAAN‏ .مع علمها 
التام بالطلب المنفرد الذي قدمته قطر في هذه القضية, وذلك باقناع (الطرفين 
للالتزام بالمسلك الذي كان شغلهما الشاغل لفترة طويلة: وهو ابرام اتفاقية من 
أجل عرض خلافهما بصورة مشتركة وشاملة على هذه المحكمة. 

وستجدون مسودة الاتفاقية التى اقترحتها المملكة العربية السعودية على 
الطرفين ف شهر سبتمير NAVY‏ بين الوثائق التي قدمناها اليكم في ملف جلسة 
الاستماع تحت رقم ( 4( وهو الملف الأحمر ذو الأوراق السائبة الذي تجدونه 
أمامكم والذي سأسميه آنا وزملائي من أجل التسهيل عليكم ب«كتاب جلسة 
الاستماع»: حيث يحتوي على نسخ للعديد من الوثائق ق التى سيتم الرجوع اليها 
أثناء سير مرافعاتنا والذي قد ترغبون في وضعه بالقرب منكم من أجل تسهيل 
أمر المتابعةء وجميع هذه الوثائق إما أن تكزن قد قدمت ف القضية أن أنها 
ملخصات أو قوائم سنستخدمها في توضيح اطان موقفنا. 
Y‏ - ولا يفوتني في هذه المناسبة ‏ على الرغم من Ш‏ بصدد مناقشة خلاف أن أشير 
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الى العلاقة الأخوية القائمة بين دولة البحرين ودولة قطرء وإني لعلى ثقة بأن 
كلا الطرفين مقتنعان GL‏ ينبغي استمرار الحفاظ على هذه العلاقة دائما في جو 
من السلم والمحبة Lol Ally‏ الذي تنشده وتتطلع | ليه دول الخليج: 

f‏ - كما أود أن nel‏ عن احساسي الشخصي بالشرف العظيم للمثول أمامكم في هذه 
المناسبة نيابة عن دولة البحرين؛ وإن لي وطيد الأفل بأن استطيع مع زملائى 
من هيئه الدفاع أن نقدم للمحكمة ما في وسعنا من مساعدة للاضطلاع 


© لقد شملت الحجج القطرية عدذا كبيرا من النقاطء مما يجعل من المستحيل في هذا 


المقام أن ارد عليها جميعا: غير أن صمتنا عن بعضها هنا لا يعنى بأية حال من 
الأحوال قبولنا لهاء فمثلا لن أضيع الوقت في الرد على الشكوى القطرية التي 
مفادها أن رسالة Uga‏ البحرين الى المحكمة بتاریخ VA‏ أغسطس MAS Y‏ كانت 
وسيلة اتصال غير مالوفةء oly‏ دولة البحرين أخفقت ف الالتزام بلوائح 
Oly Sat‏ دولة البحرين أخفقت أيضا في تعيين وكيل عنها aly‏ لم تقم 
بتقديم اعتراض مبدئي. ففى الوقت, الذي أرفض فيه رفضا قاطها هذه 
الاتهامات, أجد نفسي مضطرا للقول بأنها لا تمت بصلة على الاطلاق للمسائل 
المطروحة abel‏ المحكمة حاليا. 


ولكنني أود أن أضيف هنا أن البحرين لم تعين وكيلاً عنها لانفراد قطر 
بتقديم الطلب الى المحكمة. ومع ذلك فبعد الاجتماع المفيد الذي عقدناه مع رئيس 
المحكمة في ذلك الوقت والذي تم الاتفاق فيه على أن تفصل محكمة العدل أولا في 
موضوع ولايتها في هذه القضية؛ شعرت البحرين بان في امكانها أن تعين وكيلا 
للاعتراض Agate‏ ولكنني أستطيع على الرغم من ذلك أن أؤكد لكم GL‏ الموقف 
الذي تم فرضه على حكومتي لا يعكس أية معارضة من الناحية المندكية لأن 
الدولتين الشقيقتين البحرين وقطر. وستكون دولة البحرين فخورة là]‏ أتيح لها 






|"  ةقيثولا‎ 








المحكمة. وقد أوضحت البخرين يما لايدع مجالا للشك بأنها أكدت فيما لا يقل 
عن خمس مناسبات رغبتها الايجابية للمشاركة في تقديم خلافاتها مع قطر الى 
المحكمة у gues‏ 5 مشتركة. ولقد قامت بذلك آول مرة عندما شاركت في اتفاقية 
„дш AAV‏ في مفاوضات بشأن اتفاقية خاصة من أجل التقدم المشترك 
لخلافاتها مع قطر بغية التحكيم فيها من قبل المحكمة. . من هذا المنطلق تقدمت 
البخرين بمقترحات عديدة ابتداء من ديسمبر МАЛУ‏ ومرورا بشهر مارس 
۸ واكتوير ۱۹۸۸ وسبتمير ۱۹۹١‏ وأخيرا - وف الماضي القريب في ys‏ 
پونيو laie AY‏ عرضت مسودة اتفاقية لتقديم طلب مشترك (ملف جلسة 
الاستماع» iy‏ رقم )٠‏ وقد ظل هذا العرض قائما حتي بداية الأسابيع 
السثة الماضية. غير أن قطر لم تقدم أي رد بشأنه . كذلك لم ترد قطر على 
مسودة اقتراح سابق تقدمت به المملكة العربية السعودية في سبتمبر VARY‏ 
uita‏ لسو دن والسؤال الذي ينبغي أن «JUS‏ هنا: Ц‏ لم توافق 
а =‏ عو و 


alu дыы, АНГА eas eei et 
الضرورئ وقف المفاوضات واعتبار شذة التقاط محلولة وموافقا عليها من‎ 
م رس سو‎ ТИЛ ы Te 
Silla doas كام‎ i aas (d alc sal) Чай aaah ы 
MAN شاركت دولة البحرين مشاركة تامة في محاولة تنفيذ اتفاقية عام‎ ail V 
د‎ EE مع‎ ETNA وها‎ ols жу йе 
кады ы E öl уо موافقتها وبشروط غير‎ 
قطر ولم يكن هذا الطلب أبدا من تخطيط البحرين كما لم يتم أبدا مناقشته معها.‎ 
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ينبغي Gale‏ في البداية البحث عن اجابة للسؤال الثالي: لماذا لم تبد قطر ترحيبها 
كما رحبت دولة البحرين بالاشتراك في تقديم طلب مشترك الى اللحكمة؟, ولماذا 
حاولت قطر بدلا من ذلك الاستفادة ليس من معارضتها فحسب لمشروع 
الانفاقية المشتركة والتي قدمت عام AY‏ من قبل البوسيظ ولكن Liza‏ 
للمشروع الذي عرضته Uys‏ البحرين في عام ۱۹۹۲ء ولو كان هدف قطر من 
بدء هذه الاجراءات هو التعجيل بحل نزاعها مع البحرين. فإن تصرفها بهذا 
الشأن جاء بطريقة عقيمة وضارة:, فمن ناحية لم تحاول قطر أن تخبط 
البحرين بطريقة مباشرة باعتزامها بدء هذا التقاضي؛ كما تقتضيه الآعراف 
والممارسات في مثل هذه الأمور. وخلافا لما ذكره محامي قطر في المرافعات 
الشفهية فإن البحرين لم يصلها أية فكرة عن فحوى الخطابين اللذين أرسلتهما 
المملكة العربية السعودية في مايو ويونية عام N44)‏ 
ومن Gab‏ أخرى فإنه لا بد Gly‏ يكون واضحا الآن أنه لو استجايت قظر 
بطريقة ايجابية لمسودة الاقتراح بتقديم طلب مشترك والذي تقدمت به 
السعودية في سيتمير ۱۹١١‏ - لكانت القضية الأاساسية قد وصلت الآن الى 
dla уа‏ أبعد من مجرد تبادل المذكرات المضادة (بشأن صلاحية المحكمة) كما 
هى الحال الآن. ولو كانت قطر قد قبلت على الأقل عرض البحرين الذي قدم في 
VAY. gle‏ لتقديم calls‏ مشترك للمحكمة لكانت القضية قد تجاوزت الآن 
مرحلة تبادل المذكرات: Us‏ وجد هذا التأخير انتظارا للحكم في ولاية المحكمة 
على القضية. ويتضح من هذا الوقف انه لم تكن الرغبة في الفصل في القضية 
بأسرع الطرق هي التي حدت بقطر الى تقديم طلبها المنفرد. وحقيقة الأمر أن 
قطر كانت تأمل في الحصول على فائدة ما أكير من ذلك وان كانت لم تفصع 
عنها war‏ 
1 - ولكن الايضاح من قبل قطر عن الأسباب التي دعتها للقيام Ley‏ قامت به ليس 
بعيد المنال. لقد أرادت قطر أن تكيف القضية بالطريقة التى تناسبها. لقد أرادت 
أن تحدد هي الموضبوعات التي سيطلب من المحكمة أن تفصل فيها. لقد أرادت 
أن تتمكن من المرافعة أولا وبذلك تحصل على ميزة عرض قضيتها بطريقة y‏ 
تسمح بوجود التوازن الذي يتحقق عن طريق تقديم طلب بحريني موان لطلبها 
(هذه الطريقة التي كانت مفضلة في ذلك الوقت والتي لا تتأثر في أفضليتها الآن 
La‏ قرره مندوب قطر dhe‏ يومين من أنهم على استعداد لقبول مرافعة موازية 
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اذا تقدمت البحرين يطلب منفرد). لقند أرادت قطر أن تكون الدولة ذات 
الأسيقية في عرض وجهة نظرها أولا في المرافعات الشفهية. لقد أرادث قطر أن 
لا بطيق Lgule‏ قانون اجراءات التقاضي أمام المحكمة والذى يمنع استخدام 
شهادات أو أدلة أو عروض تسوية قا ھت cial jJ LS dibs Las sla E‏ أن 
تأتي الى المحكمة دون السماح لحكومة دولة البحرين بالوقت الكاني لتنفيذ 
الاجراءات التى تتطلبها المادة Y V‏ من دستور البحرين. هذه هي الأسياب التي 
بندو أنها حدت بدولة قطر الى عدم احترام التزامها بالتفاوض بشأن تقديم طلب 
مشترك Ga gies‏ اتفاقية ale‏ 1۹۸۷ء وسارعت بدلا من ذلك بتقديم طلبها 
المنفرد في يولية E.A Y‏ من العقيم أن يتظاهر البروفيسور سامون في هذا 
الشأن ob‏ لا يوجد ما يمكن أن يسمى بالمزايا التكتيكية أو الاستراتيجية في 
التقاضي الدولي. وليس من عدم الاحترام للمحكمة الموقرة أن نعترف GU‏ عامل 
المثاورة هى من العناصر التي تستخدم في ادارة القضية؛ فهذا هو بالضبط ما 
تقوم به قطر. 


دان wal‏ دولة البحرين زيما اكثر من دول الخرى أكبر منها- مصلحة 
الاعتبارات الأساسية في هذا الصددهي أن محكمة العدل الدولية لا تفرض 
LY,‏ على Li‏ دولة دون موافقة تلك iR gall‏ ومع أن دولة البحرين لا تنكر 
أنها عبرت في اتفاقية عام 1۹۸۷ء عن رغبتها من الناحية المبدئية للاشتراك في 
تقديم خلافاتها مع قطر الى التحكيم العادل المتمثل في هذه المحكمة السامية. 
فأنها لم توافق على أن تقعل ذلك بالشروط أو بالطريقة التي يمليها عليها الآن 
١١‏ أن القذ لقضية : ليست ad Nye‏ 4.23 مساواة أو انتقاص السيادة. : فعندما Ziil g‏ 
دولة البحرين في ale‏ ۱۹۸۷ء على أن تكون هذه المحكمة ساحة الملاذ الأخير لم 
تفعل ذلك Де‏ أساس فهمهاء أو بأتها ستوضع في موقف المدعي Ше‏ مع SIS‏ 
اللوازم التى قد تترتب على Jie‏ هذا الموقف ‏ وخاصة في قضية تشتمل على 
مسائل تتعلق بحق ملكية الأراضي وتحديد المناطق البحرين بين الدول. 

VY‏ ان «14a‏ اليحرين Js,‏ تأكيد تشعر بالمهانة مما تراه من خروج واسع المدى 
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ومتعمد من قبل قطر عن تفاهم واتفاقيات ضمنية ومفاهيم أرسيت قواعدها 
اللا حقة. 


col المحكمة قد تسأل نقسها سؤالا مفادة: إذا كان‎ (jl أفهم حيدا‎ ol أستطيع‎ - ҮҮ 
دولة البحرين الرغية في الموافقة على تقديم مشترك للقضيه الى المحكمة؛ فلماذا‎ 
على استعداد للاشتراك في قضية بدات يطلب منفرد؟ آلبس من المعقول‎ coud 
أن نسأل لماذا تتبنى دولة البحرين موقفا شكليا وحرفيا بينما القضايا‎ 
كان‎ UN تطبيقه هي ذاتها‎ al A المزال النظر فيها والقانون الركيسي‎ Lae gud gl 
العصضول على لجابة عل هة‎ SUELE RES NES 
bedding وميا‎ My dne سر‎ ИЙГЕ Дел وال‎ lh al 
المحكمة كما هى كذلك بالنسية لدؤلة البحرين.‎ 


البحرين تؤمن ايماتا راسخا بان دولة قطر وافقت ١941 ale‏ ثم أكدت على 
موافقتها يسلوكها الذي تلا ذلك على أن اجراء التقديم الى المحكمة سيكون 


وخاصة لوجود علاقات المودة الحالية والتي نأمل أن تستمر بين الدولتين؛ لا 
يمكنها أن توافق من موقف الضغف على تغيير منفرد من جانب قطر للمفاهيم 
التى تم А а‏ ولو سمح .لهذا Ol‏ يحدث دون ادنئ معارضنة من البحرين 
lal la (S‏ فلن تكوى هناك يعن :ذلك فة ق المحافطة عل gad cel‏ معط D‏ 
قبل الجانب AS)‏ أن الالتزام باختزام зда а АСИ‏ بها 3( تلك الحالة iju‏ 
يكون مساويا للحق في التنصل من تلك الكلمة. وغني عن البيان أن هذا أمر غير 
bs da‏ 


Yo‏ -أن السبب الثاني لرفض الطلب المنفرد هو أن قطر قدمت المسألة بطريقة تخدم 
مفضالحها الذاتية وبصورة غير كاملة. ولهذا السيب فإن قظر في الفقرة ٤١‏ من 
طلبهاء طلبت من المحكمة ob‏ تقرر أن لقطر السيادة على جزر حوار. وأن لها 
حقوق السبادة fe‏ فشت Qa!‏ وقطعة جرادة: كذلك cull‏ قطر من aS s ll‏ 
مع المراعاة الواجية للخط الفاصل الذئ رسمته بريطاتيا في ele‏ ١٤۱۹ء‏ أن 
ترسم خطا بحريا واحدا بين obs‏ والبحرين؛ واسمحوا ud‏ يا Saliw‏ 





ud ll‏ أن أشرج لكم السيب في عدم قبولنا لعرض قطر الموضوعات بتلك 
Squall‏ 

لق كان بالظيم الح العناصر الهامة ق الميذا الأول سن الوسباظة أن FLU eso‏ 
ولا يجري الفصل بينها بأية صورة وأن يتم حلها معا بصورة شاملة بالطيع. 
وعلى الرغم من هذا فإن إدراج قطر للقضايا في طليها يتجاهل مسائل هامة 
آثارتها دولة البحرين وهي تشكل جزءا من النزاع الكامل بين الجانبين by‏ 
АЛА dadis T‏ المسائل: مسألة مطالية اليحرين الخاصة УЫ‏ 5 كما allas‏ 
قطر وجود مسائل بين الطرفين تتعلق يمغاصات ШШ‏ 5-15 ومتاطق صيد 
الأسماك التقليدية. 


Eia gall s \У‏ مسالة الزبارة:التى,استبغدتها قر عن.القضايا التي اثارتها 
نظليها JULII‏ فأنه لا a s so‏ لغز بالنسية لهذه المسألة فأنا على ثقة من أن 
الملفات التي لدى دولة قطر وأيضا تلك التي لدى دولة البحرين تحتوي على 
تفاصيل كافية عن تاريخ قضية الزبارة بشكل ple‏ ومن الواضح أن من غير 
المناسب بالنسبة لي أن أدخل هنا في آية تفاصيل Glas‏ هذه المسألة التي تتعلق 


بموضوع القضية في سياق اجراءات ينحصر مجالها في موضوع قضية تتعلق 
mW ESSE EUER. IE ERA MB‏ 
جوهرية بشأن هذا الأمر بين الجانبين. وقد تم اعطاء صورة dole‏ عن طبيعة 
النزاع في مذكرة البحرين المضادة حول مسالة الاختصاص في الصفحات من 
.١-5‏ إن القضايا الرئيسية المتعلقة بمطالبة البحرين بالزبارة يمكن 
са ийй‏ من ISLA‏ قراءة الوقافق التاريفية ال اتضمنيا ЫШ ыы‏ 
من المذكرة البحرينية المضادة. ومطالب البحرين لها جذورها الراسخة نتيجة 
لوجودها في الزيارة. وسيطرتها Gale‏ والتى تعود الى قرنين من الزمان. 
وتوجد اتفاقية بالفعل حول الزبارة بين الدولتين ‏ اتفاقية «الثوقف التام» 
d eal‏ عام ily VA EE‏ خرقتها قطن منت ax) gay‏ وهتاك:مراسلات 
دبلوماسية متبادلة حول الموضوع بين البحرين وبريطانيا وباعتبارها 
d aU Ca auf‏ الممارة: لفافة Late, ааа О АА‏ اميت 
بريطانيا من الخليج. وأن قطر على ate‏ بهذه المراسلات المتبادلة: وقد اعترفت 
قطر بوجو النزاع وسجل في حينه في محضر الاجتماع السادس للجنة 





ЖМ‏ 45 الذي عقد 3 \ААА алш) V‏ (مذكرة البحرين e al SsaL.All‏ الثاني 
ضفحة (VV V‏ وليس من المناسب أن تستسر قطر في ادعائها بأنها على غير 
دراية تامة بوجود وطبيعة مطالبة البخرين بالزيارة: أن سير قرائنسيس 
فاليت في استعراضه الختامي لتاريخ العلاقات بين البلدين: يقول Ob‏ قطر 
قان رة تماما أن poets‏ أحداث ols УВІ‏ والأربعينات وليس من المتوقع ol‏ 
تنسي اعتداءها هى على الزبارة في عام ۷ أو انتهاكها لاتقاقية NXE‏ أن 
شعبى البحرين وقطر وخاصة أفراد قبيلة النعيم هم على Glos‏ بهذا التاريخ. 
۸ .)2 قدمت قطر شكوى زائفة تماما غندما ces)‏ بأنه لا اللحكمة ولا قطر de‏ 
معرفة بعد بالقواعد التي يمكن ان يقرر على أساسها مااذا كانت مطالية 
البحزين بالزبارة يمكن ادخالها بالدعوى بموجب الصيغة البحرينية التي 
أدمجت في محضر مؤتمر القمة الخليجية عام NVA‏ ان حقيقة الأمر أن قطر, 
كمدعى عليها في أي مطالبة للبحرين b JG‏ 8 ليس من مصلحتها في شيء طرح 
المطالبة بالزبارة abel‏ المحكمة. وبصرف النظر bac‏ اذا كانت مطالية البحرين 
بالزبارة مقبولة أم لا فإن ذلك لا ييرر باي حال من الأحوال شروع قطر 
بالتقدم بطلب منفرد بدلا من الاشتراك في عمل مشترك. وباختتصار لو تمت 


الاستجابة لنصوص المبدأ الأول للوساطة وتم النظر في جميع قضايا النزاع 
بين الدولتين كقضايا مكملة لبعضها اليعض poy‏ قابلة للتجزئة. بحيث يتم 
حلها ككل بصورة شاملة لظهر ان ادراج القضايا التي قدمتها قطر في طلبها 
تعتبر ناقصة لا محالة في هذا الجانب الهام بغض النظر عن جوانب أخرى: وان 
agas gil acad‏ لفان Wasi Waa май‏ العكدة ركشن ف otl‏ الطب 
الصحيح بمقتضى الصيغة البحرينية: بحيث تكون البحرين المسئولة عن 


5 -لقد جادل وكيل قطر المحترم )94-1 ob (CR‏ المجال مفتوح للبحرين كي 
„ш‏ بطلبها الخاص الى المحكمة فيما يخص الزيارة وأن للمحكمة أن تصدر 
توحيها gi d‏ وورقت بدمج | لقضيتان Ы)‏ امرجم نقسه) Q/Rep,)‏ 
(Para.4. 114‏ وهناك jl‏ أسباب Lala‏ تدمغ هذه الحجة والتي حاولت 
قطر أن تبرر بها طليها المنفرد. 


Yale Y:‏ :أن صلائضية by‏ طلب be‏ بذ وآن يتم الحكم عليه ضضم اطار الطلب 





13  ةقيثولا‎ 





نفسة ولسسن بالاشارة الى أحداث لاحقة للطلب الذي قد حدث أي لم يحدث. 
والاستثناء الوحيد بالطبع هو وضع (Forum Prorogatum)‏ الذی لا مجال 
له هنا بالطبع. أن قطر لا تدعي ob‏ طلبها في القضية الحالية يغطي كل المسائل 
المتعلقة بالموضوع ككل. ان الذي تدعيه قطر هى أن شرط البحرين الرئيسي 
للموافقة على المشاركة في أية قضية abl‏ المحكمة وبالتحديد gb‏ تلك القضية 
التي تشمل كافة القضايا العالقة بين الأطرافء ممكن الوفاء بها من خلال 
ши а. LAE AN‏ 


АЗИ الظرف‎ Jas من‎ dec ыша, اسلوي‎ E даара 
ولكن يمكن تصويبه فقط عن طريق سلوك فعلي للطرف الأول لو رغب ان‎ 
CR 94/) مسرافعته ثيابة عن قطر‎ К ركز السير إيان‎ ай) يفعل ذلك.‎ 
ا الى ال ]امات التي‎ JAAD ينبغي تحديده في لحظة تقديم الطلب. هذا سبي‎ 
في هذا الخصوص في قضيتي حقوق المرور ونوتيبوم التي قدمها لتأييد‎ cull 
ف كلما الحالتن:‎ LYSIS ولكن القاعرة هى هى‎ ns al ell من‎ Taal а заз 
يريد أن يتثبت من قيام ولاية المحكمة بمقتضى (بند‎ asd فيستوي ما إذا كان‎ 
calle راف لتقديم‎ LY المتفق عليها'بين‎ bey ell G3 дшш» طبه كان‎ gl Sty 
e الظلب فى التى‎ Cla ei] القضية الى المحكمة. أن الشروط الوجدونة‎ 

NU WORCESTER 


YY‏ _ثانيا : وعلى Gi‏ حال oB‏ البحرين У‏ تشارك قطر في وجهة النظر GL‏ اتفاقية 
۷ ومحضر de gull‏ يخولها تقديم طلبها الخاص الى المحكمة. لا شك في أن 
قطر تلح ob‏ البحرين مخولة أيضا بذلك gY‏ هذا ما تدعيه قطر نفسها Gly‏ 
بامكانها القيام به. ولكن هذا يفترض مسبقا GL‏ قطر محقة في تفسيرها لمفهوم 
AA лда‏ وتعتقد دولة البحرين أن قطر مخطئة. ولذلك gle‏ البحرين لا 
يمكنها أن تتصرف بنفس طريقة قطر أو تتماشى مع موقفها. 





T:‏ - الوتيقة 


oA NSE pF ER Дай» vols pil أن‎ deas لی کان‎ te ICS Y 
حقها في الاعتراض على قبول مطالبة البحرين بالزيارة: ؤهذا هو‎ alaf La piia 
لى شارك‎ A Ca ДУН البحرين. وسوف يكون‎ ule ya Rad ceil 
5 ЖЫ تيهتنا‎ s pda deal. Rn alle e EL a: SUE ДЫ 
قضية متصلة‎ gb يختص‎ Lad يثير أي من الطرفين أية مسألة تتعلق بالقبول‎ 
يسمه التقدت المشترك لكل‎ bases cool tall وطس‎ HL بتاك‎ P s ond 
من الطرفين بصياغة أسثئلتها كما هو الحال في الصيغة البحرينية) ولكن‎ 
P caa أي‎ ara اشر عل‎ ЕД ШШ ауа 
يخص الزبارة يضع البحرين فورا قي موضع سيء وغير‎ Lasi البحرين‎ 
متكافقء. ولهذا فأنها تؤكد على عدم صلا حية توجه قطر الخاضص «بالطلبين»‎ 
كبديل لتقديم طلب واحد متفق عليه بشروط الصيغة البحرينيه.‎ 


VE‏ -رابعا: تكرر قطر في مرافعاتها الشفهية ما سبق وكررته في ردها الأول على 
العريضة التى تقدمت بها البحرين: عندما ذكرت قطر «أنه لا ينبغى أن تكون 
هناك صعوية ف المشاركه في الدعوى إذا ما تقدمت البحرين للمحكمة بطلب 
خاص بها. аз‏ القول من قطر يعد حقا Lil Rel‏ منها Gh‏ من الضروري أن 


تتقدم البحرين بطلب للاشتراك في الدعوى. وان قبول هذا الطلب ليس مسالة 
حتمية ذلك ان قبول طليات SAY‏ الدعوع jal‏ متروك للاعتبارات Al‏ 
تراهاالمحكمة. ثم انه gY o Y‏ من الطرفين أن يفترض ضرورة قبول 
at‏ لطت الاشتراك ق عرس سبق تقدومها ols‏ عل انسى قير LAS‏ 

VO‏ وعلى ضوء هذه التعليقات. يمكن استشفاف الثغرة في الطلب القطرى الذي لا 
يمكن معالجته بطلب لاحق تتقدم به البحرين يقتصر على مسألة الزبارة. انه 
ليس مجرد أمر فني ذلك الذي حدا بالبحرين لمعارضة الطلب القطري المنفرد. 

Fiscal А al AN ق‎ ТЕНЕ: سوق‎ SUR Ra لست فتاه‎ y Y 
حقيقيا وجوهريا. وسوف تعرف‎ Lidl fel باعتباره‎ a dill على طلب قطر‎ 
النزاعات الاقليمية‎ ody Lad بان الممارسة العامة للدول‎ pally жыл] 
قاذ‎ Ыы ан ا سات اه اس‎ in A فى رقسيا الل‎ aa acy 
أن الندء في الاجراءات فما بخص‎ ule أحد الطرفين مدعنا ومدعى‎ c, SG لن‎ 
السيايق الى‎ ss ain M d at عن عون‎ ar ac Td مكل‎ 





Г! - الوثيقة‎ 


بموجب حكم اختياري هو أمر استثنائي. ولذلك هناك سبب ey‏ ومن 
المرجح بأن الدول التي تواجه مسائل حدودية تتردد في قبول بنود 
الاختضاص الالزامية والتى تمع ببدء منفرد للدعوى المتعاقة (fies‏ هذه 
заза ga VI‏ مال :هذه القضايا Cabins‏ جدا الى درجة أن SLM‏ الدولية Y‏ 
تكن ҮТҮ pial‏ اماس p Ns o soam aia Se EE pn‏ 
ولم تعط موافقة بهذا الشكل في القضية الحالية. 


АА АИ وهر اة‎ cilia page أل‎ Ge لان ان‎ ales ТУ 
مرحلة لاحقة من‎ dy (A جلسة الاستماع رقم‎ GUS) ٠۹۹١ ودور محضر‎ 
land المحكفة طروحات مفضلة‎ JE cox Ls byt المرافعة سوف يقدم السيد‎ 
ARMADA Ss nike мады 
BOLE NAY تقدر المحكمة بلا شكء فإن طبيعة وتأثير محضر عام‎ LS, Y 
لا يمكن تصور ]43 بامكان‎ A3U VAN القهنية:قبدون محضى‎ АЛА алала 
فإن قناعة البحرين‎ VAN: قطر أن تبدآ الدعوى الحالية. وبموجب محضر‎ 
vpili قظن‎ Ы ш] as go اذه الا‎ „а 


65 سوف أنظر الى محضر ١11١‏ من جانبين slats‏ الأول هو نية وقهم دولة 
البحرين في المناقشات التي جرت في de gol‏ في ديسمير ١1۹۹ء‏ التي أدت الى 
التوقيع على محضر VALS‏ وحسب.الوثائق الرسمية قان Shall‏ البحريني 
الركسن الذى شاك قي هده SLIM‏ كان سعاذة tame дый!‏ بن مبارك آل 
خليفةء وزير الخارجية. أن رواية وزير الخارجية لسر المناقشات ذات الصلة 
أثناء اجتماع do yt!‏ موجودة بالتفصيل في بيائه المرفق بمذكرة البحرين 
Signy (NT CET ЕТЕ ICT‏ قثي КЕТИ‏ 
لوثر باخت بهزيد من التفصيل. والنقطة التي أريد أن أؤكد عليها منذ البداية 
فى أهمية التغييرات التى أدخلت في المسودات المتوالية للنص الذي ظهر في 
ab T Lei‏ حشر ام AA‏ كنا SOU aal aides ай}‏ داس يكل 
ЗА ain‏ كما ie‏ سل а‏ لى аЙ gal ahora S‏ 
«الرفض «КЫШ!‏ للاقتراح. 

Y‏ و GS‏ يبدو من بیان وزير الخارجية: فانه في YE‏ ديسمير ۱۹۹۰ قدمت له 
المملكة day pall‏ السعادية السودة الأول من жааш)‏ وهذا موجوف ES), gb‏ 





-TT‏ الوئيقة 


الاستماع رقم .)١‏ وهذه المسودة احتوت على pi pad‏ مفاده Gls‏ المشاورات 
«قد انتهت بموافقة الطرفين على صياغة السؤال الذي سيقدم الى محكمة العدل 
الدولية من قبل كل منهما. وعلى الرغم من أن الوزير أضاف الكلمات «كما هو 
مبين في مذكرة البحرين» وذلك كما جاء على لسانة «للتأكيد على أن السؤال 
يشكل جزءا من الوثيقة الأكبر (أى الاتفاقية الخاصة) ولم تكن بندا مستقلا 
لذلك فقد رفض المسودة السعودية. وبالنسبة للوزير: فان الطريقة الوحيدة 
E NIE‏ كانت جن :طزيق اتقاقية cele‏ سعنى عن E‏ 
التقديم المشترك: إن وجود الكلمات «التي سوف تقدم الى المحكمة من قبل كل 
(ара‏ كانت غير متمشية مع هذا a sg all‏ الأساسي وقد جعلت المسودة 
بأكملها غير مقبولة. | 

V‏ 5 033 لاحق في نفس اليوم YE‏ ديسمبرء قدم وزير خارجية عمان الى وزير 
خارجية دولة البحرين الوثيقة التي نسميها «المسودة العمانية» GUS)‏ جلسة 
الاستماع رقم 1( وهذة المسودة احتوت أيضا على كلمات slp‏ من الطرفين» 
تلك الكلمات التى من الممكن لها أن تمهد الطريق للشروع في الدعوى بواسظة 
طلب منفرد. Gy‏ هذه المرة غير وزير الخارجية على وجه الخصوص عبارة 


A! pon] عبارة «الطرقان». وكان الهدفت من احداث هذا‎ a! من الطرفن»‎ TL 
cad bil أي شن‎ Jas بيع الدعوة قن‎ Маз! نك‎ duni «الطروفان» الذي‎ 
على أي من المشاركن.‎ rbd ias 


«Jil بالمسودة السعودية. واذا كان هذا هو‎ ale تزعم قطر بأنها لم تكن على‎ ТҮ 
ess الذي يهم هو ان قطر لا تبدي نفس الزعم فيما‎ OY SST فانه لا يغير‎ 
المسودة العمانية. لذلك يبدو من غير المفهوم أن تكون قطر قد أخفقت في أن‎ 
الى الكلمات‎ сла Ы تلاحظء أن تفهم أهمية التغيير من كلمات «أي من‎ 
«الطرفان» وسوف يعالج السيد لوثر باخت في الوقت الحاضر تلميح وكيل‎ 
كان مقبولا تماما لقطر.‎ SLI التغيير في‎ o (CR/941/1-) قطر‎ 

баша طيوت التسكة المتقدة‎ шше Us نان فق .هذا‎ coe gous [ag — YN 
القن‎ gale X33 AA رات‎ IE as GLAS RR La сла aus Y 0 i) 
قطر» في نهاية الجملة الثانية من‎ Uys التي قبلتها‎ ٠ عنها بعد الكلمات‎ Cass 
أي انني اقترحت الكلمات التى لو ترجفت بشكل ضحيح الى‎ (Y) الفقرة‎ 





г” الوثيقة‎ 


الانجليزية. لكان معناها فقط «الأجراءات AU‏ 25 على الالتزام بالصيفة 
البحرينية» تلك الاجراءات كانت» بالطبع هي نفسها التي تؤديي الى ايرام 
الانفاقية الخاصة من أجل التقديم المشترك للقضية الى المحكمة من قيل 
الطرفين معا. GS‏ قلت في بياني نقسه؛ «أقصد من وراء هذه الكلمات الاشارة 
الى الاجراء الذي ينبغي ان يتبع من أجل تنفيذ الصيغة البحرينية» بمعنى أنه 
بعد انقضاء الفترة المذكورة ف المحضر المتفق علية: فإن الأطراف مجتمعة, 
والمملكة العربية السعودية ‏ الدولة الوسيطة - كان عليها القيام بمزيد من 
المشاورات Gags‏ ايرام اتفاقية خاصة على أساسها يمكن саз ЬШ‏ احالة أمور 
الخلاف Login‏ الى المحكمة». وقد قبل الاقتراح وادمج في النص بدون معارضة 
أو تغيير أو تعليق من جانب قطرء ومن الجدير بالملاحظة أن البروفيسور 
بدوي والدكتور هولز Laag‏ خبيرا دولة البحرين: قد اعتبرا أن الترجمة 
الصحيحة للكلمة العريية الهامة في الفقرة (Y)‏ من محضر ١55١‏ وهى كلمة 
«الاجراءات» ينيغي أن تكون (Procedures)‏ ولیس isin (Proceedings)‏ 
اجراءات قائونية:» على النحو الذئ أرادته قطر. ان الضلة بن «الأحراءات» 
والصيغة البحرينية هي أكثر وضوحا في اللغة العربية عنها في Tall‏ 
i Saal‏ لق Ball ЫЛАЙ cada tas‏ ق تر Litas.‏ هة كلمة cela yo»‏ 
التي هي أقرب قي هذا المقام الى كلمة (Procedures)‏ ولس 
.(Proceedings)‏ 

Gy Y£‏ احدئ المناسبات من مرافعته في ١‏ مارس (CR/94/2p.p33)‏ حاول 
السير إيان سنكلير أن Ьа‏ كما جاء على dilad‏ «مغزى ule‏ لحضوري في 
الدوحة YO‏ ديسمير ۱۹۹۰ء وقد أشار السير GLI‏ سنكلير: بأن lacs‏ (أي 
البحرين) يدعو فجأة «أكبر رجل قانون لديه للمشاركة في صياغة مجرد 
وثيقة Guile gba‏ لم يقصد من ورائها أن يكون لها أي آثر قانوني». والجواب 
على هذه النقطة هو واضح جدا الى درجة أنتى مندهش لاذا وجد السير ايان 
صعوية في فهمه. اذا أردت آلا تتورط بالتزام قانونيء فلا يوجد أفضل من 
ala.‏ ليذلك على كيفية تجنب ذلك؟ لقد كان هناك خوف من أن ما سيوقغة 
الشيخ محمد سيكون له وزنه القانوني. ومن الواضح انه كان حريصا Qu‏ 
لا يقع في مصيدة قانونية: وفي هذه الحالة ما الذي pasas‏ طبيعيا ومعقولا 
أكثر من أن cesta‏ مستشار قائونى في هذا الظرف. 





Ыг? 


٠١‏ السيد الرئيس وأعضساء аА‏ أنتقل الآن الى الموضوع الثاني الذي 
سأحدثكم عنه: وأعني متطليات البحرين الدستورية الخاصة بابرام 
المعاهدات والاتفاقيات الدولية لما قد يكون لها من تأثير على نية وزير 
Lag LI‏ وغل Фё D‏ مق أن (ca eda‏ اهدي i gill Riad M‏ شعن 
معرفتي الخاصةء بصفتى وزيرا للدولة للشكون القانونية؛ GG‏ لست هنا من 
أجل الادلاء بشهادة خبير حول قانون البخرين؛ ولكن من أجل التحدث؛ كائ 
مستشار آخر يمثل دولة البحرين» حول القانون الدستوري ضمن تلك 
الدولة. 

Y‏ أو أن aS $T‏ على الكلمات التى قلتها وهى «حيث ان هذه المتطلبات الدستورية 
كان بامكانها ان تؤثر في نية وزير الخارجية). ان السياق له صلة بهذه 
الملاحظات)؛ فبالاضافة الى فهم ونوايا وزير الخارجية البحريني ذاتيا 
وموضوعيا أثناء مساهمته في محضر VA‏ الذي سيتطرق اليه بالتفصيل 
أكثر فيما بعد السيد لوشر باخت» هناك عدد من البئود الأخرى التي تدعم 
التصريحات التي أدلى بها الشيخ محمد وأنا شخصيا فيما يتعلق بالصفة 
السياسية وغير القانونية لمحضر VAA‏ وأحد هذه البنود هو الاعتبار الذي 
ذكره الشيخ محمد في تصريحه (كتاب جلسة الاستماع رقم VY‏ الفقرة (VY‏ 
عندها قال التالي؛ «ولم أنس أن سلطتي كوزير للخارجية كانت محدودة als‏ 
أكن مخولا للتوقيع على اتفاقية تدخل حيز التنفيذ عند التوقيع عليها». 
ودستور البحرين ينص بوضوع على ان المعاهدات المتعلقة بأرض Uai‏ 
تدخل حيز التنفيذ فقط بعد Сш‏ الفعل gg SLRS‏ ولهذا السبب يمنت 
مسودة الاتفاقية الخاضة المؤرهة GUS) AAA Gayle 15 d‏ الاستماع رقم 
٠‏ الفقرة الثامنة) نصا salis‏ ان الاتفاقية ستدخل حيز التنفين فقط في «تاريغ 
تبادل وثائق التصديق بموجب المتطلبات الدستورية للطرفين». 

۷ - ومن الضروري أن أؤكد منذ البداية على نقطة أساسية؛ فوزير خارجية دولة 
gute саза]‏ هذا اليكو gulls falsa AT Sagal s Lll‏ 
من اتفاقية فييتا الخاصة بقانون المغاهذات. فهذة المادة كما تعلم المحكمة 
تفترض مسبقا وجود موافقة الدولة وقيام النية لدى ممثل الدولة على التزام 
الدولة بالاتفاقية. وفي قضيتنا هذه فإن البحرين تصر على انه لم يوجد مطلقا 
موافقة من الدولة أو قيام النية على الالتزام. هذا هو الفرق. 









بنصوص هذا الدستور كان أمرا لم يغب عن ذهن وزير الخارجية طوال SAS‏ 
بالطريقة التى تدعيها قطر. ونتيجة لمعرفة وزير خارجية البحرين بنصوص 
لدولة البحرين. وإذ لم يكن لدى الوزير المختص مثل هذه النية فأين يا ترى 
نستطيع أن نتنصل كلية عن نوايا أشخاص حقيقيين ممن يقومون بتمثيل 
Ad sali‏ 


۹ لا بد أن قطر قذ كانت على ale‏ بالحد المفروض على ضلاحية الوزير في الزام 
البحرين فورا. ولا يمكن لقطر أن تكون غير ملمة بدستور أقرب جارة لها. 
ولكن وف صميم الملوضوع أيضاء ممكن الاطلاع على مسودة الاتفاقية 
الخاضبة البهرينية VA йл!‏ ارس p bau dads uS) YAAA‏ رقع 
SI (Y‏ قدمت فيها البحرين بشكل واضح المادة الثشامنة, التي تفيد بأن 
الاتفاقية «ستدخل حيز التنفيذ في تاريخ تبادل ونائق التصديق يمو حب 
do yall coL‏ الخاضة жс lal‏ أن الى القازى ف السؤدة ay shall‏ 
للاتفاقية الخاصة التي تحمل تاريخ ٠١‏ مارسء المادة الخامسة على أن 
«الأتفاقية Talal‏ ستدخل :حيز التنفيذ في قاري توقيعهاء: ولو ghd capi‏ 
بس iaa‏ كبا Gali stalls alles‏ مسرن awoke Gelb‏ 
الاختلاف ف التوجه والأخذ فى jose Yl‏ المتطليات الدستورية لدولة البحرين 
Las‏ يخص هذا النوع من الالتزاح. 

4٠‏ -ان النقطة الخاصة بالعلاقة بين نص دستوري ونية المفاوض هي تشبه في 
واقع الأمر نفس النقطة التي أثارتها السلفادور في قضيتها الخاصة بالأراضي 
والجزر والحدود البحرية والتي مفادها ان الأوضاع الدستورية في 
السلفادور كانت Male‏ جوفريا في استبعاد جو النية لدى وزير خارجية 
السلفادور للتوقيع على اتفاقية خاصة تنص على تعيين حد بحري في خليج 
ai д‏ جادل السير ايان Е‏ ف مزاقعته ف ارس CRISI)‏ 
(2р48‏ بأن المحكمة لم تعتمد في تلك القضية على ما al‏ به وزير الخارجية 
فيما بتعلق بحقيقة ندته في هذه المسألة. ولكن وكما ذكر السير ايان: قررت 
المحكمة أن هندوراس لع :تقم SLSL‏ ان الأطراف المغنية لم تقضد مختى Loli‏ 



























gia гл 


عندما استخدمت عبارة «تقرير الوضع القانوني للمساحات и а‏ 
وحقيقة الأمر فإن ما ذكره وزير خارجية السلفادور كان موجها في المقام 
الأول الى شرح ما كان في نيته عندما استخدم التعيير «نية تعكس رغبته في عدم 
الخروج على أحكام دستور OSG‏ ولم تكن المحكمة مضطرة 5 لذكر كل 
الحيثيات التي بنت عليها قرارها القاضي Ob‏ هندوراس لم تبرهن على وجهة 
EE L odis ЕЕЕ‏ ول tL adf‏ أن تيم gil Aud‏ غل dio‏ نذا 
الاحتجاج على حقيقة نية الوزير لم يكن ذا قيمة لكانت قد أوضحت US‏ 
ولكنها لم تفعل. 

E ١‏ وما دمت قد ذكرت ذلك فينبغي أن أؤكد على انه من Gal‏ يوجد فرق واضح 
ow‏ الاشارة الى صلا حيات دستورية محددة كعامل من GLE‏ أنه ينيغى 
وجود Cal‏ لدى وزير الخارجية لعقد معاهدة معينة وبين مسألة وجود 
NUNC MIT‏ القثاملة لوزي من تاس ИЕ ИЕ‏ 
خارجيتها لم تكن لديه الصلاحيات الكاملة لعقد المعاهدات ولكن البحرين 
تقول يان عل б-да‏ ابس لها Lis pach gay AL‏ مكار هيك ان الق 
الأساسية be ай ca‏ اا كان all ia‏ وير SG gall as Lo gian.‏ 
ولكن السير ايان سنكلير وجد انه من المناسب لوجهة نظره أن يستشهد Lay‏ 
قالةالذكترى لك Gl‏ من SEG coll‏ اتون «Из Las‏ فة Las do Madd‏ 
РЛ les а gg a wan aat‏ وزيز acce бк ШЫЙ‏ اق المازسة 
الغملية قد أوجدت قاعدة في هذا الشأن وان هذه القاعدة تلقى dll)‏ من يعض 
الدول وتقضي هذه القاعدة Gb‏ وزير الخارجية بحكم منصبه لا يحتاج الى 
تخويل اضاق كل مرة لصلاحيات كاملة. وهو لذلك ذو صلا حية لعقد 
المعاهدات طبقا للقانون الدولي والزاح دولته باتفاقيات تدخل في تطاق 
Lice Sec‏ الكاملة للساطة Т з ъа‏ لم يكن eia‏ خليل ق СУА‏ 
axe‏ على ان الوزير لس od‏ مثل هذه الصلاحنات أو ان الطرف الآخر على 
ale‏ يعدم وجود هذه obs Soll‏ لديه (سلطة aie‏ المعاهدات صفحة *£( 
ولسنا بحاجة الى أن ذكرر انه في حالتنا هذه كان الجانب القطري على ale‏ كامل 
بأن وزير الخارجية البحريني ليست لديه السلطة الكاملة لابرام الاتفاقية. 


pl Ladies X (oV j£ 55240) في ودها‎ phd تكرت‎ GLI psa lU 





з السو‎ hay САС سح‎ pda nas RC EGRE S SE gal 
تسمع قطر يشىء عن أي تحفظ قد يكون لدى البحرين‎ al وبمساعدة عمان»‎ 
15515 انطباعا‎ jes M الحملة ممكن‎ 5.15 «4435 all خصو ص الصقة الالزامية‎ 

e ИЯТ‏ اتاو ا لجخي 


EY‏ – وليس من الصواب القول بان دولتي قطر Гы dl‏ كانتا مشتركتين في 
تحريرمشرو ع اتفاقية الدوحة. فما حدث في Xs. gall‏ لا يمكن ادخاله في alae‏ 
الأحوال المتعارف Yule‏ عند اعداد مشاريع المعاهدات ولنترك جانبا حقيقة ان 
قطر وحدها هى التي تطلق اسم الاتفاقية على الوثيقة التي نشأت ge‏ الدوحة. 
فالاسم الذي تستخدمه قطر بوحى بأن هناك {Ме‏ اعداد للمسودة احتاجت 
من الأطراف أن يناقش بعضهم بعضا وجها لؤجه. ولكن الحقيقة انه لم يكن 
فتاك ШЙ]‏ مداقشة مباشرة cay Ail gs gt‏ الطرفين Lad‏ عدا Us‏ حدت ف الجلشة 
الافتتاحيةللؤتمر مجلس التعاون لدول الخليج العربية. وبعد ذلك لم يلتق 
وزيرا خارجية البحرين وقطر الا من أجل التوقيع على المحضر. وقد جرت 
جميع المناقشات بين الظرفين بشكل منفصل أو من خلال وزيري خارجية 
السعودية وعمان. وعلى الرغم من أن قطر لا تستطيع أن сыз‏ حالة السلبء 
فإن من غير المعقول أن يكون هناك أساس U‏ قررته من «انها لم تسمع شيثا 
عن وجود Di‏ تحفظات كانت لدى البحرين عن موضوع مدى وجود عنصر 
الزام في تلك الوثيقة» ولكن النقطة الأساسية هنا هي انه لم يكن من SLE‏ 
البحرين أن تبين طبيعة وثيقة كانت لا ترى فيها شيئا جديدا سوى انها حلقة 
قي سلسلة الوثائق المماثلة д‏ لم تبين طبيعتها بكل دقة أو نشأ عنها التزامات 
3 4—5 محددة. asl‏ كانت قطر هى الثى تسعى الى تغيير طبيعة العلاقات 
التفاوضية التي كانت موجودة Дэ.‏ ذلك الوقت بين الجانبين. ولهذا كان على 
Esta з sual pike‏ وها أن اك فن اق КУШ‏ شاقن ممعت ida A‏ 

ghd ad sls LS لهذم الوق‎ Ra اال‎ з gil قيام الطبيفة‎ 441, il jas 
أيضا ان تجعل الوشقة تعير عن المسائل الجوهرية التي كانت تسعى للوصول‎ 
اليهاء وهي ان يكون لأي من الطرفين الحق في رفع الدعوى.‎ 

٤‏ -ويمكن للمحكمة أن تعتير آمرا غريبا القول أن مكل هذه الوثيقة ‏ التى تريد 
da‏ فق d ЖЫШ‏ اق далях‏ ا _ لها قاقرات بسدة aea ЫЙ, Lass Law‏ 


بشأنها» cl ЕТ‏ اتصال Ut ralas‏ الجانبين ‏ وأضع جملة «التفاوض 





TA‏ الوثيقة 


«ЦЕ‏ بين قوسين. وذلك من Jai‏ غدم منح نتيخة المباحثات الصفة التى يه 


وغرض محضر الدوحة YA ald‏ لو لم يكن له أن يحرز تغيرا في التوجه 
الى فسألة تقديم القضية الى المحكمة هذا ла‏ من الاجراء المشترك الى 
الاحراء jue SL‏ 

£1 -لقد سبق للبحرين :ان أجابت Ye‏ هذا السؤال في الفقرة ۷١ /١‏ في مذكرتها 
المضادة والفقرات 0 / £A‏ من ردها LS YI‏ واجايتنا التى أقدمها الآن بسيطة 
aen aer Lame NE n‏ ع ا 
Biel, m" пуче‏ ھنو الوذ شم لذ مال ym db‏ 
لسلامة واستقرار المنطقة La pols‏ كانت دولة قطر تحاول sås dallas dale!‏ 
المشاكل الخطبرة وذلك ياثارتها قضية الغلاقات بينها وبين ca aall‏ وقيما 


mere Q باست هلا لها‎ glad gla لقف‎ ET 
ق‎ Сай! العربية السعودية:.وياستغفلالها لحقيقة اتعقاد اجتماع‎ TLL 
عاصمة قظر: الضغط على البحرين لقبول صياغة كانت ستمكن قطر من‎ 
الذهاب منفردة الى المحكمة على أساس أية شروط ترغب فيها على الرغم من‎ 
йз الؤبارة كما‎ aca حول فقول‎ pasce TU حقيقة اج هناك‎ 
اتات‎ aayi حول‎ EBENE И ТАТЫ ДКО 
البحرين الدستورية؛ ولي حقيقة الأمر فقد أرادت قطر أن تضم البحرين‎ 


لم يكن هذا التطور مقبولا لدى اليمجحرين: وقد تمسكت البحرين بموقفهاء 
opal‏ على تغيير في النص المقترح كي تحمى نفسها من الأجراء المنفرد. كان 
(eios caasa pisa‏ أن ترفض التوقيع على الاتفاقية البتة. ولكن مثل هذا 
الرفض سيكون صعيا من الناحية الديلوماسية باعتباره أمرا قد لا تستوعية 





]9  ةقيثولا‎ 






الدول الخليجية الأخرى. وعلاوة على ذلك. كان هناك جانب للاقتراحات التى 
ضهنت مسودة النص قد قيلت البحرين بوجودها (الأول) كان القبول 
القطري بالصيغة البحرينية و(الثاني) كان تجديد الولاية للدولة الوسيطة 
بغية الاستمرار في جهودها الرامية الى احراز تسوية جوهرية للنزاع. 

ФА‏ ومع JAY‏ في الحسبان طبيعة العلاقات الشخصية في المنطقة؛ فإن البحرين 
laxius ја cals‏ لتقديم BH)‏ انجانية..ويشروظ ان ала‏ اللفنة ы‏ تكن ай‏ 
ol ll‏ تهر азу „йу COO ERN agia ЫЙ‏ أن 
تقدل بها. قإن البحرين كانت le‏ استعداد للمشاركة في d 4585 dina‏ لحفظ 
ماء الوجه بحيث تكفل فتح الطريق abel‏ تجديد محاولات الوسيط من أجل 
الوضول الى تسونة جوهرية. ولو حدث Gly‏ أخفقت فذه المحاولات فقد كان 
الاتفاق يقضي Ob‏ يأخذ الطرقان مشتركين قضيتهما الى المحكمة؛ وبمباركه 
га‏ 













٠‏ كان ذلك في sl dll ls‏ هدف وغرض лда‏ ۹۹۰٠ء‏ وعلى рё ll‏ من ان 
الأحداث التي تلت فيما يعد لم تكن بذلك الشكل. الا انه لم يكن من الممكن 
التنبؤ بها في ديسمير AA‏ وينيغى الآن على المحكمة ان تنظر في الموضوع 
بالرجوع الى فهم الأطراف في ذلك الوقت. إن الذي لا تستطيع ان تقوم به 
المحكمة هو فرض اتفاقية على البحرين لم يكن في نيتها على الاطلاق ابرامها. 
إن البحرين لم تفعل Ы IS‏ كان من شأنه أن يغير من هدف الطرفين الموجود 
في السابق وهو التفاوض من أجل اتفاقية خاصة ترمى الى التقديم المشترك الى 
المحكمة. 
jy Siu 91‏ البحرين سعيدة Ue ally‏ الحكية:ولكن ليس la Jie‏ أسيرة 
لقطرء أن الاتفاق هو الاتفاق. ولقد كنا موافقين منذ سنوات Gab‏ سنأتى الى 
المحكمة على أساس تقديم مشترك للقضية. ولهذا السببء فقد كانت هناك 
ولا زالت؛ أسباب موضوعية وحيهة تدعونا. ومع كل al pal‏ نكنه аа‏ 
NEST MUNERE NEN.‏ 
o Y‏ وبهذا العرض آتى الى نهاية ملاحظاتي. وسوف أكون ممتناء السيد الرئيس؛ 
E oS РСР ИСЕ И‏ 


RAV ale الروفينيسور نوؤيت أولاء عن اتفاقية‎ а Алу 
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واحتماعات as yl diall‏ وسوف يتحدث البروفيسور لوثر باخت عن 
طبيعة وفحوى УЗ у‏ محضر 444 ci ua ашау:‏ يتنر فق 33d‏ بين 
اتفاقية عام MAN ple HA ЧАЛУ‏ . ومن ثم سيتحدث البروفيسور 
جيمينيز دي اريشيجا الذي سيبرهن غلى غدم ai oe ae‏ كما 
ols sling am Use LONE‏ الصيغة 4 البحريئية cae‏ التي telst jb cae‏ 
تجاه اختصاص المحكمة анын E dng‏ من خلال pa‏ 

تلك الموافقة. أن مساوىء وضع البحرين في موضع الدولة المدعى عليهاء 
مقارقة يمزايا وضعها كطرف متكاؤء في التقدم المث ad A‏ سوف يشرحها 
FONTE |‏ 


жүнү الي‎ me لطول بالكم‎ sall السند الرئيس وأعضاء‎ ‘ г<! |$ Lut 
أكون ممتنا لى تكرمتم بدعوة البروفيسور بوويت الآن.‎ 














اختتم سعادة الدكتور حسين محمد البحارنه وزير الدولة للشؤون 
القانونية وكبل دولة البحرين ومستشارها أمام محكمة العدل dal gall‏ بعد 
ظهر نوم الثلاثاء الموافق A‏ مارس ٤۱۹۹ء‏ المرافعات الختامية لدولة البحرين 
أمام المحكمة 3( دورتها الأولى وذلك بالتقدم بالمرافعة الختامية SL‏ نصها: 

Зао ae a Loads seal‏ بوكرلا ع Куа‏ الى ققد 
وقع على عاتقي أن اختتم دورة المرافعات الأولى نيابة عنها. 

ail‏ سعت قطر أن تظهر أن البحرين: كما اتضح للمحكمة الآن: قد у‏ !524 على 
صحة اختصاص المحكمة في هذه القضية. ولكن من الجلي أن قطر YSIS‏ لم تغط 
موافقتها على عناصر هامة كان ينبغي أن توجد في أية إتفاقية بين الطرفين لرفع 
abel а]‏ اة وان plan adi, жэза Baa as S casus, SN Ж кый‏ 
الطرف الحريص على التقدم إلى المحكمة وتصوير البحرين في صورة الخصم الذي 
لا يرغب ف مثل هذا العمل هى صورة لا أساس لها على الاطلاق. 

ولقد تبين لنا من المسائل العديدة التي اثيرت في مرافعات قطر أمام المحكمة سبع 
مسائل old‏ أهمية خاصة. ونحن ندعو قطر أن تقدم على هذه المسائل إجابات 


واضحة. هذه المسائل هى الآتية: 
Fai‏ 


اين يظهن في أعمال اللجنة الثلاثية أن LI‏ من الطرفين كان لديه العم على أن 
يكزن هناك قضيتان айза‏ ان واحدة ترقغها قطن Цаа заза‏ البحريق في 
مقابل أن بتقدم كل طرف بمطالباته الخاصة ضمن اطار قضية واحدة؟ أين يوجد 
الدليل على أن البحرين وافقت في أي وقت من الأوقات على أن يكون هناك قضيتان 
منفصلتان كوسيلة لحل النزاع المتعلق بمحتوى السؤال الذي يقدم للمحكمة؟ إن من 
غير المعقول من السيد شنكرداس ووكيل دولة قطر أن laeua‏ أن هذا ما وافقت aile‏ 
4d уз‏ اليحرين - وأن يستشهدا بنص كلامي حارج سياقه الوارد في pina‏ الجلسة 
السادسة Gol)‏ الثلاشة lps‏ القانونيين في ديسمير 1۹۸۸. US‏ تتذكر المحكمة: 
فقدادعى كل من وكيل ومحامي قطر في مرافعتهما بأنني فسرت «الصيفة 
«dca yall‏ على أنها تسمح Ge qe M‏ الظرقين آن кай,‏ قط الباته الى Sal‏ من خلال 
rosie lb‏ وكما ذكر البروفيسور بوويت في مرافعته الشفهية يوم الجمعة 
الماضي وبحق فإن السيد شنكرداس «قد أساء فهم عبارة الدكتور البحارنه». وأريد 





PE‏ الوثيقة 


أن اؤكد a gill‏ مرة اخرى OL‏ ن القراءة الموضوعية لكلامى تتفق ق لا محالة مع التفسير 
القائل بان Lal‏ مطالبات ينبغي أن تقدم من خلال اطار رفع دعوى مشتركة مبنية 
عل Cala tds‏ لق كان las ААЛА кашы (coa S‏ لضموق e‏ عا 
n call Rally s ius Ub aaa‏ الى is RM‏ ف aS a AA digne‏ 
تحل محل السؤال الذى ظهر سابقاف الفقرة (V)‏ من المادة (Y)‏ من مسودة 
{ат‏ الخاسة الك قدمتها البحرين МАЛА суа glo‏ 
LS,‏ تكرت ق US VAN ped‏ ين ذلك gage‏ ج ق السجلات Sdn)‏ 5 
البحرين المضادة: الجزء الثاني / الملحق ١1/١‏ الصفحة )٠١١‏ فإن الطبيعة 
العامة للصيغة البحرينية من شأنها أن تسمح لكل طرف أن يحدد مطالباتة الخاصة 
Ball JL Il Jats‏ لتقتديم ode‏ مط اليات الى الحكنة 5 лау‏ قضية 213 E‏ 
ونتيجة لاتفاقية خاصة. وقي تلك الحالة سيكون على الحكمة أن تقرر بناء على 
مرافعات مكتوية وشفهية محتوى الأسظة التي يتبغي أن ججيب غليها؛ 
إن محامی قطر يشوفون سجلات عام A AAA‏ عندما يستخدمون گلامی كنا 
هو وون لكى dg gall арай казыйын.‏ على انها أسمم لكل طرف أن 


asi‏ طلبا خاصا مما ينتج عنه آن يكون هناك قضيتان مع روضتان أماح المحكمة. 
لقد كان الاتجاه الرئيسي في مناقشات اللجنة الثلاثية؛ بما في ذلك مساهماتي 
dices dll‏ على عكس ذلك choles‏ 


Lait 


ما الغرض الذى تتصور قطر انه وراء تغدير Сы э!‏ للمسودة العمانية الأصلية 
ق oda gull‏ واا اسان هذا السؤال لات pele a3‏ ان phd 293 SNS pSV Gla‏ 
والقائلة gl‏ التعديلات التي أدخلتها البحرين لم يتسبب عنها أي تغييير في المعنى 
وأن قطر لهذا السبب قد قبلتها ‏ هذه الأجابة قد ثبت ШЙ‏ غير مقنعة على الإطلاق. 
шш‏ 


لو صح» LS‏ تجادل قطرء بان كل ما کان يحتاجه gue oll‏ | اتفاق عام ۱۹۸۷ء 
للذهاب الى المحكمةء هو الموافقة على تحديد موضوع الخلاف» ولو صم أن هذا 
зА patel‏ ق 1233« قظر лай аз‏ على الضيغة البح رة 131 IU‏ لوقيل 
قطر يبمسودة الاتفاقية الخاصة التي قدمتها المملكة العربية السعودية في سبتمبر 





HO  ةقيتولا‎ 


\44\ (مذكرة البحرين المضادة esal‏ الثاني الصفحة (VEY‏ أو تقبل العرض 
البحريني باتفاقية خاصة في Y*‏ پونيو VAY‏ (رد البحرين الثاني ملحق (Y /V‏ 
فلقد اشتمل Laa MS‏ على الصيغة البحريئية. 


ولو كان السيب هو الزبازة: فهل كان من الممكن أن يستمر القول بأن قبول قطر 
للضيغة البحزينية هو قبول حقيقي؟:وآنا أقول هذا لآن الصضيعة البحزينية تشهز إلى 
ДЫЗЫ АУ ai ot Был» 2%‏ الما كن БЫ.‏ م کے فسن Sas‏ 
الزبارة. ومع ذلك فإن الطلب الذي تقدمت به قطر إلى المحكمة لا يتضمن الزبارة. 
وقطر بهذا العمل تخضع موافقتها على الصيغة البحرينية بادخال تحفظ عليه 
لاستبعاد مسالة الزيارة» والبحرين لا تقبل هذا التقييد لمجال الصيغة البحرينية, 
ولهذا فليس لدينا تنفيذ حقيقي للاتفاقية فيما يتعلق بموضوع الخلاف في هذه 
Zul‏ وهي aS азаа‏ الصيقة эе aa pull‏ من Дей!‏ أن ترد قار 
بقولها «جريوا حظكم برقع قضية !5 6(« 


ما الذي تخشاه قطر؟ إذا لم يكن هناك أساس لطالبات البحبرين Lad‏ يتعلق 
سالوبارة oc gates Y lala‏ عن هذه الطالبات e‏ السغول ف aL xil A‏ 
الموضوعية دون أن تلجأ الى استخدام حقها في الاعتراض على عرض الموضوع على 
المحكمة؟ لماذا تحاول قطر أن تمنع المحكمة من النظر قضائيا في هذه المطالبات؟ ومن 
الجهة الاخرى إذا كان هناك أساس لمطالبات البحرين حول الزبارة: لماذا اذا تتوقع 
قطر من البحرين أن توافق على ادخال موضوع جزر حوار ضمن مطالبات قظر في 
حين أن هذه الجزر هي من مدة Ch sb‏ تحت سيطرة البحرين ولم تكن مطلقا تحت 
سيطرة قطر - لماذا تتوقع قطر كل ذلك في الوقت الذي ليست هي على استعداد بأن 
تقبل التزاما مشايها فيما يتعلق بالزيارة. 

Manlia 


واذا كانت المادة الخامسة من مسودة الاتفاقية الخاصة المقترحة من البحرين 
من الأمور التي تعترضص عليها قطرء فهل لقطر أن تشرح لذا УЦ‏ تعترض على نض 
جل غرضه هو منع استخدام أي من الطرفين أية مقترحات تسوية أو حلول 





1" الوثيقة 


شوفيقية: تغدركن الراقعات امام 2426 وذلك من кале Jal‏ التاقير АБУН Де‏ 

إن La jl pals ghia.‏ على falsa I‏ لنقسها Leyes‏ تلدع SLAG)‏ للتسوية حى 
الانطباع Lib‏ لم تعد تقدم أبدا مقترحات يمكن أن تسبب لها احراجاء فهل تريد 
قطر حقيقة أن تعطي الانطباع oly‏ في جميع المناقشات التي جرت بين الطرفين من 
أجل تسوية مسوضوع النزاع كانت البحرين Lasa g‏ هى الطرف الذي تقدم 
باقتراحات تضمنت ف الواقع أي عنضر من عناضر التنازل؟. ‏ 


Лазы 


واذا كانت الأسباب التي منعت قطر من الاشتراك في رفع (e seu‏ أماء المحكمة 
شيئا اخر سوى الأسئلة التى LaL iaa‏ فيما سيق. فهل تشرح ما هی آسبابها 


РИК‏ قل ШАК‏ 8 عل ان رن MAE‏ وو اض ها be‏ افده 
الأجابة على السؤال المطروح عليها. كما ستساعدها على تحديد الطرف الذي يضع 
العراقيل المتعسفة للهيلولة دون رفع دعوى متفق عليها بين الطرفين. 

As A EE ВЫ зац acad 

Las gall‏ الى قرار من الحكمة. 

التقدم Aa Ss al‏ 
# ان للبحرين نقس الحق الذي لقطر في أن تدافع عن مصالحها بأفضل الطرق التي 

оь تراهنا‎ 

والمعقولية. 





PV  ةقيثولا‎ 





هذا тү‏ 5 سيدي الرئيس والسادة أعضاء Еее‏ .الذي = لئ оё е)‏ 
امامکم قائلا وکل Vis ЫҢ С] als‏ تفرد الذي تقدمت به aa Y bs‏ وان 
يرفض OSI‏ لا يتفق مع اي sl‏ مقبول ينم عن حصول موافقة البحرين عليه. 


айй a iata pli‏ طلياب البحرين الرسمية في نهاية الدورة الثانية من 
الرافعات الشفهية: 


ius SS‏ هذه نهاية مرافعتي وبها ايضا تنتهي مرافعة البحرين في هذه 
الدورة ا« 2.9 
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سيدى الرئيسء والسادة أعضاء المحكمة المبجلين. أتناول الكلمة معبرا عن خيبة 
fol‏ لعدم تمكن قطر من تقديم اجابات مرضية على Sul‏ التي وجهتها الى وكيل 
دولة قطن ق ختام مرافعات الجولة الأول فبسقتى JUS‏ لدولة البحرين: گان لدي 
أمل في ان أجد في مرافغات قطر أمام المحكمة بعض الأسباب التي قد تلقى الضوء 
على الدوافع التي جعلت قطر تغير سياستها في الدوحة. 

Joe o Lad taa Galil ان هذا التسير‎ E GE 
وأوجد شعورا بعدم الثقة لدى البحرين. ولهذا كان سيسعدني كثيرا لو رجعت الى‎ 
الذي صدر في قطن :الاي عن‎ 3 pall شرح‎ gang حكومتى في نهاية هذه الأجراءات‎ 
أن يقلل من ذلك الاستياء ويمحو عدم الثقة الذى حدث.‎ 451 


TLS „1‏ هو السب ق Sl‏ قندمت ساق تهاية الدورة الأولى لمزاقعحات 
zai‏ عونا هن الأسكلة لومس .132 € قطن Bil Ras‏ هاءت الأجايات 
مخيبة ЫШ‏ للغاية. ودغوني أضرب مثلا على ذلك BIG‏ من الأسئلة الرئيسية: 

لقد سألت عن السبب الذي جعل قطر لا تقبل لا مسودة الاتفاقية الخاصة التي 
قدمتها المملكة العربية السعودية في سبتمير ANA V‏ ولا مسودة الاتفاقية التي 
قدمتها البحرين في يونية عام YA AY‏ وقد احتوت كلتاهما على الصيغة is po!‏ 
وقد كانت GLY)‏ التي تلقيتها هي: 

إن قطر قد تقدمت بطلبها المنفرد للمحكمة وان مسودة المشروع البحريني التي 
قدمت في ۱۹۹۲ لم يقصد بها سوى أن تكون فخا للإيقاع بقطرء بل إن 
البروفيسور سلمون (أحد محامي قطر) ذهب الى حد القول GL‏ مسودة البحرين 
كانت йл».‏ حصان il а‏ 


ثم المح وكيل قطر الى ان المحكمة سوف تندهش من كون البحرين قد قامت 
paii‏ الصيغة البحرينية على الرغم من قبول قطر Sa pals‏ لها في ديسمير NAVY‏ 
ثم أضاف ان المسودة كانت بعيدة كل البعد عن ان تكون اقتراحا معقولا يطلب 
مشترك للمحكمة. أضف الى ذلك ان البحرين كانت تستخدم مسودة الاتفاقية 
الخاصة ليس فقط لكي تحاول سحب موافقتها طبقا لاتفاقية الدوحة ولكن ربما 
أيضا لتفادي مسألة الموافقة على الذهاب للمحكمة طبقا لاتفاقية عام ۱۹۸۷. وشكا 
مندوب قطر من ان البحرين لم تدخل أية تعديلات على المادة ة الخامسة تنفيذاً لاتفاق 
سايق eias‏ 






2 الوثيقة 


ولم تقدم قطر أي تعليل على الاطلاق لعدم Las,‏ على مسودة المشروع السعودي 
بالملابسات الغريبة والغامضة es‏ ظهرت цыз‏ المسودة وأكد على أن اللجوء الى 


ومن к‏ —- الحقيقي في كون nme‏ تتجاوب لا مع المشروع 
Уз coud gaa‏ مخ py АШ‏ البضريني, ЗИ‏ كان d ol Legal‏ ان DA‏ 
سيعطيها مزايا لا تحصل عليها من خلال اتفاقية خاصة يتم التوصل اليها من 
خلال الف اوبات بي الأطلؤاف eal‏ ومن الواح أن هذا الأمل د قى على 
رغبتها في التوصل الى حل قضائي سريع للنزاع عن طريق رفع الأمر للمحكمة: وما 
als‏ ان طلب قطر المنفرد قد تم تقديمه وان البحرين قد أعلنت معارضتها له فإنه لا 
يمكن أن يكون هناك فخ من أي نوع لقطر في استجابتها لمشروع المملكة العربية 
السعودية أو مشروع البحرين al.‏ الصيغة البحرينية لم تتغير. وان ما تشتكي منه 
قطر ليس في الواقع إلا اضافة الكلمات التالية «ويتطرق الطلب المطلوب أعلاة الى 
الأمور التالية المختلف عليها: جزر حوار Las)‏ فيها (Glia‏ والزبارةء فشت الديبل؛ 
تلع جراد Sag Зь‏ الل اى a а STV‏ سا مساق JAN E‏ 
«ЧУ‏ 


den ا‎ dc mee pem onn мен m Wr ai يفاك‎ 
паі aha وآين‎ 


ثم سألت عن السبب في ان تنتظر قطر من البحرين أن تقبل عرض موضوع 
سيادتها على جزر حوار في الوقت الذي ترفض فيه قطر الشيء ذاته بالنسبة للزبارة. 

ولم تقدم قطر أية اجابة على هذا السؤال؟ فبينما كرر محامو قطر قولهم بأن 
البحرين لها الحرية:ق ان تطح مظالباتها Lad‏ تعلق يالزبارة: Y]‏ انهم في الوقت 
13 بينوا بكل وضسوح ان قطر سيف تعترض على ادخال موضوع الزبارة في 
Oly жс к: Tail‏ قطر لا تقبل ol‏ ن يعالج Crows‏ جزر حوار "y‏ " 
بمرضى Li‏ اناعواهنا X an UT Q‏ حون ان قطن ag d‏ ذاته تبين يما لا 
يدع مجالا للشك ان الزبارة لم تكن قضية مطروحة لا في عام VAAV‏ ولاق عام 








LS 37‏ تلقي الشك على كون البحرين قد أثارت موضوع الزبارة مع المملكة 
العربية السعودية حين التوصل الى اتفاقية l.A AV‏ القضية واضحة تماما أماح 
البحرين؛ فقطر ليست على استعداد للموافقة على ادخال مسالة الزبارة في أئ طلب 
Gn заь ite M Re‏ ل6 فف قشر ERU Nip Mes‏ ال atte TE‏ 

ثم سألت عن السبب الذي حمل قطر Yo‏ الاعتراض على المادة الخامسة من 
مسودة مشروع البحرين والتي تؤكد الموافقة على مبدأ عام بالامتناع عن الكشف 
عن العروض أو المقترحات التي تتعلق بما قد يكون قد قدم من تنازلات أثناء 
المفاوضات عند طرخ abel cg ge all‏ المحكمة. 


وكانت الاجابة التي تلقيتها على هذا السؤال - والتي لم تكن في الواقع اجابة 
Gade‏ - بان البحزين قد Lll al 3 odia‏ هذه Ball‏ في каша‏ اجشماع As gall‏ 
UL Y alas‏ تن Ra‏ اضرع أن الظلي ад cas ail‏ نه a‏ الى iia‏ 
العدل:الدولينة كان dh ig‏ ادخال السائل القن تتفق واغسراضها الخاصة F‏ 
القضية. ولم تحاول قطر على الاطلاق في اية مرحلة من مراحل مرافعاتها الشفهية 
أو الكتابية ان تنكر اقرارها في مذكرتها المؤرخة في ۲۷ مارس VAAA‏ (انظر عريضة 


الدعوى الثانية للبحرين Y / Y gala‏ الصفحات A руз‏ الى (AY‏ والتى تمثل gl‏ $355 
وفع GUS (Y Y)‏ الاستماع_لمرتتكدنها قزرتة سايق امن انها ستستكدم يدون 
أية «SL bis‏ «كل وثائق المفاوضات والاتصالات والاتفاقات والتصرفات 
ols rally‏ والاجابات التي تتصل بموضوع الخلاف من بدايته وحتى وقت رفعه 

«4А الل‎ 


وإذا ما كنت قد وجدت اجايات قطر عن الأسئلة السابقة «У dude‏ قان daa‏ 
أملى في رفض قطر لأعمال اللجنة الثلاثية لا تقل عن ذلك. 


аай‏ قظر لعمل АУ И ЖЫШ‏ عل e f Lc C34‏ وغل 451 محاولة سمهضة 
а RE Eas ай‏ القشل لا Rial‏ تسيل cse‏ و اكه 
اعمال اللجنة Yl‏ قد ذفعت Stare LE shy у Leds‏ وتهائية الى Go ple‏ مسدود. .هذا 
التصوير هو أبعد ما يكون عن الحقيقة: 
айз‏ ان Lan a ol BLS,‏ اة لير eal edel gle ay IS‏ كانت sy d‏ 
التورصل الى اتقاقية: заз ed‏ هفاك ق el ll‏ سوي CX.‏ على كلات LL‏ قط كانت 
النقطة الأولى هي المادة الثانية التي تحدد موضوع الخلاف. وفيما يتعلق بهذه 





$T‏ _الوئيقة 


المسألة فقد كان الاتفاق قد تم في ديسمير عام ۱۹۸۸ء e‏ ان الصيغة البحرينية 
تمثل أفضل السبل لتحقيق التقدح على طريق الحلء كما ان الاتفاق كان قد تم أيضا 
ДД а да Je‏ يمكن أن كد حل بي خطاق هذه الصنيعة::ويكل tal pa‏ قان 


لم يكن ذلك ضعروريا oY‏ الصيغة البحرينية تعطي للطرفين الحرية التي يحتاجها 
كل منهما في تحديد مطالباتهماء ж.‏ الخاصة في عرض موضوعات الخلاف 
الخاصة بكل منهما داخل اظار طلب واحد مت متفق عليه لتقديم الموضوع الى المحكمة. 
ولو وجدت المحكمة نفسها مواجهة بملحقين للاتفاقية الخاصة لا يوجد بينهما أي 
تنسيق لتسبب ذلك في صعوبات بالغة للمحكمة. | 


وبالطبع فإن السبب في تردد قطر كان مرده موضوع الزبارة. ومع Ыз‏ يا 
سيدي الرئيسء فلو سمحت البحرين JUsab‏ موضوع ib gll Les plas s saa‏ 
Ја‏ جزر حوان للتقاضي أمام ا محكمة فلماذا وياسم العدالة Y‏ تعطى البحرين الحرية 
ы)‏ عرض مطالباتها بالزبارة أمام المحكمة. كان هذا هى العائق الرئيسي. لقد كان هذا 
ئق الرئيسي من صنع قطر لا البحرين» وقي الدوحة بدا وكأن قطر قد بدلت 


"^m‏ لقد بدا وكأن قطر tary‏ مسار طويل تميل الى قبول الصيغة البحرينية 
بدون أية تحفظات. 


ولو حدث ان هذا القبول للصيغة البحرينية كان قبولا حقيقيا لكانت مشكلة المادة 
الثانية: قد وجدت طريقها للحل. لقد كان الطرفان على مقربة من التوصل الى ايرام 
الاتفاقية الخاصةء ولكانت المشكلتان الباقيتان على الرغم من أهميتهما ‏ قد وجدتا 
يكل كاعد من Le jill gol‏ حال Ma‏ 

افا Sa‏ الخامسة. قإن الميدا الذي تقرره تلك المادة, لاايمكن الثزاع فيه de‏ 
الاطلاق. 


ان البحرين كانت على استعداد ان تقدم لقطر التأكيدات على انه لم يقصد بالمادة 
الخامسة استبعاد آدلة المقاوضات والوساطة فيما تعلق بالاجراءات الخاصة 
بإحالة موضوع الخلاف الى المحكمة. لقد كانت البحرين على alas‏ الاستعداد prid‏ 
dalya‏ فترات المفاوضات التي كانت تنوي الدخول gas‏ انني لا أعتقد: ياسيدي 
الرئيس» ان الاتفاق بشأن INIT‏ الخامسة: os el‏ بالمستطاع التوصل 411 على جناح 
السرعة. 











وكان ذلك سيعني ابقاء اصرار البحرين على ضرورة الحصول على تصديق 
السلطات المعنية في البخرين على الاتفاقية الخاضة. liay‏ هو calls‏ معقول (giley‏ 
Y 2 asl ARI M ods fo dana‏ يستقرق اکا شرياة gill‏ لا ازع 
كيف يمكن ان تقف هذه المسألة عائقا دون اتمام الأتفاقية الخاصة. 

аз الدوكة‎ Zak cle n موعن‎ PE :انها‎ yall ll ناتنس‎ RA E 
كما‎ is الدة الأضافية اللوساطة السعودية حول جوضن القضية كان الموضوع ما‎ 
التحديد‎ day كان عليه بعد الاجتماع السادس للجنة الثلاثية في عام ,أن على‎ 
Bg كان الهدف آمامنا‎ Lala اننا كنا تقريبا في نهاية المفاوضات للتوصل الى اتفاقية‎ 
متناول أيدينا.‎ 


ولكن ما الذى حدث بعد ذلك؟ فكل هذه المجهودات وكل هذا العمل قد تحرض 
لمخاطر حقيقية OY‏ شخصا ما ق الدوحة تصور ان لديه فكرة 75 18( كانت الفكرة 
تقضي Ob‏ تتخلى قظر وبكل بساطة عن البحث عن اتفاقية خاضة والعمل على تقديم 
طلب منفرد. وكان السيب في تغيير هذه السياسة: هو انه كان هناك آمل في أن تطرح 
قطر موضوع الخلاف على المحكمة طبقا لشروطهاء أي تعرض قضايا النزاع 


بطريقه تؤيد وجهة نظرها. 


هذا التغيير الجذرى في سياسة قطر لم يتم بالطبع شرحه للبحرين. كان التخطيط 
فيما يبدو أن تحاول قطر الامساك بالبحرين وهى خالية الذهن و ذلك بتسعريب 
عبارة «أي من الطرفين» في محضر اجتماع الدوحة. ولحسن الحظ فإن الحيلة لم 
Jes‏ على البحرين: 

فبعد ان أوقفت هذه المناورة المشبوهة في cde gall‏ فإننا نستطيع ان نتصور مدى 
استياء البحرين عندما اكتشفت ان قطر بالاضافة الى ما قامت به في الدوحة قد 
асаа‏ تقون ال سك аЛ dA‏ ولو يكن ذلك هجون ان паа‏ 
اعتبرت تصرف قطر خرقا U‏ تم الاتفاق عليه. لقد كان Le‏ يسمى: ب «مبادرة» قطر 
أسوآمن ذلك. كانت مضيعة للوقت وأنا أعني بذلك يا سيدي жыз‏ انها تسببت في 
ضياع dus jill‏ التى فتحت ШШ esl aT‏ للتوضل ley pe‏ الل اتفاقية خاضبة: asle‏ 
هى المأساة الحقيقية للحيلة التي دبرتها قطر. لقد أضاعت فرصة حقيقية للتحرك 
قدما للاتجاه بالقضية الى المحكمة. 


dled حون‎ Galaad استياء البكريق ق‎ Gly uS ill ctw Ly لهم‎ Sal توف آن‎ 





$5 — الود ثيقة 


قطر i$ ds lal!‏ قد أدى الى متاقشات في البحرين حول ما إذا كان ينبغي على البحرين 
التخلي عن التزامها من iual Sum‏ بإحالة جميع أمور الخلاف الى هذه FIENT‏ 
ولكن البحرين مع ذلك تقدمت في 7٠١‏ يونيو VAY.‏ بمسودة جديدة لاتفاقية 
خاصة: لقد اختارت قطر dalai‏ هذا العرض. وبالرغم من كل هذا استطيع آن aS‏ 
أن البحرين على استعداد САЗ у‏ المفاوضات مع ,3 ФЗУ Hig‏ الاتفاقية 
الخاضة التي يتؤي GLA tal‏ ابزامها. ومن وجهة نظر البحرين إن هذا بالافكان 
al‏ بس Ue‏ شريط ة чау О‏ لها Lain Gal‏ بقح o‏ العام 
المحكمة وفقا لشروطها وذلك لكسب ميزة. كما ينبغي على قطر ان تعامل البحرين 
على انها مشارك متساو في الذهاب الى المحكمة طبقا لقاعدة «محايدة» متفق عليها 
وبتفس السيل التي Salle‏ بها معظم الدول الأخرى نزاعاتها الاقليمية والحدودية. 
وأود أن الخص النقاط الرئيسية في هذه القضية على النحو الذي نراه. وريما 
أفضل وسيلة ملائمة Јал)‏ ذلك هو في صورة سلسلةمن الأسئلة مع الاجابة عليها. 


السؤال الأول : 
هل أن مبادىء النوساطة التي أرسيت في عام ААА‏ لها aS‏ على المسائل التي 


هي abel‏ المحكمة الآن؟. 


and —‏ ان المبدأ الأول يقضي بأنه ينبغي معالجة جميع قضايا الخلاف بين 


SER qui‏ خير 5l VR‏ 5 5( يقتضي حلها سوية وبصورة 


- ال الثاني: 

SS القاس‎ de lll p ys iua I VAAV عام‎ LaLa قل قرشي‎ 

eni‏ ولكنها ليست مطلقة: فقد كانت الموافقة مشروطة بضرورة ان يتم الاتفاق 
Је‏ اسلوب واجراءاك التوجة الى الحكمة. بين الطرفين خلال اللجنة ASSI‏ 
السؤال القالث : 

ماذا حدث ف اللجنة الثلائية؟ 


تمت الموافقة على عدد من الأمور كخطوات نحو السبيل للتقدم الى المحكمة في 
وقت لاحق بالشكل التالي: 





1( أن الاحالة الى المحكنة تتم.عن طريق اتفاقية خاصة بطلب مشتر 

ب) ان يكون هناك سؤال متفق عليه؛ وان تتم تسوية ما إذا كان ينبغي ان يلحق 
السؤال بملحق منفصل أو ملحقين منفصلين. 

ج ) ان يشمل السؤال الأمور المتفق عليها مثل جزر حوار بما فيها جزيرة oU‏ 
والديبل وقطعة Sale‏ وخطوط الأساس alas YE‏ والزبارة» ومناطق 
مغاصات اللؤلؤ وصيد الأسماك والمسائل الأخرى المتصلة بالحدود البحرية. 

السؤال الرايع 

ж ls:‏ وظيفة الصيغة عد بنية؟. 
"io ENTER‏ 


السؤال الخامس: 


هل انتهى عمل اللجنة الثلاثية عام SVAAY‏ 
MS -‏ فبالرغم ان اللجنة لم تكن نشطة خلال الفترة من AAAS ААЛА‏ غندما 

كانت المملكة العربية السعودية تسعى الى ايجاد تسوية جوهرية للخلاف إلا انها لم 

——— بالرجوع Gall‏ ف قمة الدوحة: 


444 „алымы Ls 
-الجواب:‎ 
أن يكون معاهدة أو اتفاقية دولية تعطي‎ VA A أ ) لم يقصد من وراء محضر عام‎ 
| المحكمة الموافقة على الاختصاص:‎ 


ب وقد تم Al iay‏ على انه «محضر ug biol‏ بنفس الطريقة التي ties‏ بها 
اجتماعان لاجتماعات اللجنة الثلاثية» وكان للمحضر فقرتان تمهيديتان: وقد 
تم التوقيع عليه بنفس الطريقة من قبل وزراء خارجية الدول الثلاث المشاركة. 





السؤال a adl‏ : 
ها فضمون محضر اجتماع SVAN‏ 
-أولا: 
يؤكد محضر اجتماع عام ۱۹۹۰ء على كل ما تم الاتفاق عليه سابقا بين الأطراف. 
‘LG‏ 
يجدد الحضر جهود الوساطة - كما حدث في المناسبات السابقة ‏ للتوصل الى 
حل لموضوع الخللاف بين الأطراف هذه المزة ‏ حتى sus] dis. ILES gol. Vo Tm‏ 
هذه الفترة لا يجوز للطرفين آن يستمرا في.مناقشاتهما فيما يتعلق باحالة الموضوع 
ال абз}‏ 
قالتا: 
سجل اللحضر قبول all Jai‏ البحرينية: 
вы! j‏ 
Lal‏ المحضر الى قبول المملكة العربية السغودية أن يكون للطرفين ааз‏ انتهاء 
فترة الوساطة ‏ الحق في استئناف المقاوضات لرفع القضية سويا الى المحكمة. 
السؤال الثامن: 
لماذا لا يعطي المحضر لقطر Gall‏ في رفع دعوى منفردة؟ 
Ygl-‏ 
لم توافق البحرين قبل اجتماع Le yall‏ على أن يكون المحكمة اختضصاص في 
القضية على أساس طلب منفرد تقدمة قطر. 
ыш.‏ 
Lol‏ بعد اجتماع £s. all‏ ذاتها فإن المحضر لا يحتوي على اية موافقة من هذا النوع 
للأسياب التالية؛ 
أ ) كلمة «الطرفان» - كما هي مترجمة الى الانجليزية بنفس المعنى لا تعطي معنى 
وي كا ad‏ 
(s‏ اضف الى ذلك ما يأتي: ‏ 
PIE‏ استخدام S‏ كلمة «الطرفين» 3 كل e Lass YI‏ والمفاوضات السابقة 
والمسودات التي Lai glati me‏ قبل عام .44\ clip tall daly ee‏ 








G Y‏ البداية في g Lial‏ الدوحة 6 اجرت محاولة في مشروع المحضر المقدم من 
المملكة العربية السعودية وكذلك مسودة المحضر العمانية لادخال فكرة ان 
يكون «لأى من الطرفين» حق اقامة دعوى منفردة. وقد استخدم المشروع 
العماني «أي من الطرفين» ولكن البحرين رفضت هذين الاق قتراحين نظرا 
Yl lal paca‏ تعن امار لاوا الارن ب 

НЫД ал, А айа А‏ قرات اسر الثي كانت الخاوي 
على الكلمات الأصلية قبل أن تراها البحرين ولم 3 تعترض عليها في ذلك 
الوقت. 

د ) ولو كانت قطر قد قصدت ان تدل كلمة «الطرفان» على حق كل من الطرفين 
أن يتقدم بطلب منفرد لمحكمة العدل «ad gall‏ فقد کان يجب عليها أن 
ла ue‏ ولكنها لم تفعل. 

ف أن ساق сі ЫЬ TAS‏ :قي الجمظة الالساسية. дый ila‏ وق lal‏ 
ان قيش lih‏ الطرفين». 

ds يتضمن من اتفاقهما‎ pln بان‎ uL الاتفاق عليه‎ e "n على‎ still 
اتقاقية خاصة:‎ JMS من‎ ata الى‎ Laos д 

الاشارة ال وع UR T M жр өле]‏ مك ة уай зај‏ 
وبعبارة اخرى لا يمكن أن يكون الا قضية واحدة. وتدعي قطر أنه لكي 
تدخل موضوع الزبارة في القضية, فلا Gly ay‏ يكون هناك قضيتان: هذا 
الزعم لا يد يتفق مع فكرة القضية الواحدة الشاملة. 

-الاشارة الى «طبقا للصيغة البحرينية والاجراءات المترتية عليها» أي 
He P Pale boy le ЖЫГАТ‏ ان یدول 

‘ceil io 
جميع الشروط‎ VAS V эы! эз هل تتوافر في الدعوى التي رفعتها قطر في الثامن من‎ 

© من أنظمة المحكمة»‎ )1( VA من اللائحة والادة‎ 4 ٠ Ball الى تنص غليها‎ 
rr A E a T RR saan fe a ex 












وكما ان استثناء موضوع الزبارة من الطلب القطري يجعل من المستحيل تحقيق 

هذه الشروط lay‏ الأجراء القطسرى يدور -يتعارض مع قتروط الالتؤام LC‏ 

المحكمة وأنظمتها فيما يتعلق بطريقة عرض الدعوى على المحكفة. 

السؤال العاشر : 

لاذا تعترض البحرين على رفع القضية أمام المحكمة على اساس calls‏ منفرد؟ 
تعترض دولة البخرين على هذا العمل للاسياب التالية: 

1 )ان تطاق الدغوى محدد بواسطة الطلب وجب أن aa‏ غند تاريخ تقديم الطلب. 

ب ) ان القضية كما قدمتها دولة قطر لا تشمل الزبارة: التي يعتير ادراجها شرطا 
لموافقة دولة البحرين. 

ج ) ان العروض اللاحقة التى تقدمت بها دولة قطر يعدم اثارة أي اعتراض حول 
الاختصاص لاي طلب منفصل فيما يتعلق بالزبارة؛ وايضا يعدم الاعتراض de‏ 
أى دمج لهذا الظلب؛ بالاضافة الى الاستعداد بقبول التقدم بمرافعات متزامنة 
ان كل هذه العسروض لا يمكن ان ла‏ من الوضع الحالي القائم على الطلب 
القطرى المنفرد: 

د ) تجنيب دولة قطر شرطين رئيسيين آخرين لموافقة دولة البحرين على 
الاختصاص ДАА‏ الشرطان المتعلقان ШЫ‏ الخامسة في مسونة الاتفاقية 
البحرينية وبموضوع التصديق الدستوري اللازح للمعاهدات التى تعقدها 
o ol digs‏ 

السؤال الحادى عشي : 

S384. محظر عام‎ Zhe lola 
ا لهدف الذي نشدته دولة قطر. فقد تم اعتماده‎ - alc лаз» لح يحقق‎ 
ашый «cs ous] ы! فى تاجو‎ RES lavas ماء وجة قطر التى اقاس‎ Был 
poe А ig mall لدولة‎ X ai, LT السايقة ين الأطزاف ذات العلاقة فيه‎ 
الامر‎ OL قطر للصيغة البحرينية واعادة التأكيد على الفهم‎ Uys يسجل قبول‎ 

سوف يرفع الى المحكمة من قبل الطرفين معا ولس من قبل دولة قطر بمفردها. 

السؤال الثاني عنثر: 

لو أن الموافقة على الأختصاص مطلوية؛ اليس من الضروري وجود موافقة على 
أسلوب «г yell‏ خاصة Lass‏ يتعلق بالطرح المنقرد؟ 

بدون شك ان الاجابة على هذا السؤال هي نعم: ان جواب دولة قطر على ان لاثحة 
وأنظمة المحكمة leas Y‏ تموافقة Je‏ اسلوب cy bell‏ هق gly eld‏ التعديل الذي 


الوثيقة .£3 









E ЫТ А y Kato wal La gall d oral s Sa 
: السؤال الثالث عشي‎ 

Le.‏ هي بالضبط صفة „шл!‏ الاختصاص الذي تبني دولة قطر عليه نضيتها! 

كما أوضح э жый‏ قايل: [al за ый‏ عامها nad‏ يبد أن دولة قطر 
كانت 33 qae‏ 3 إبقاء js LE‏ علي المحكمة غامضا. ٠‏ وقد أوضح 7d‏ 3 3.3233 
كوينديك من جانب قطر انه يفضل ان تبقى قضية العرض على المحكمة غامضة 
وهو لا يعجية «الترتيب المنظم لأرفف i Joell‏ ولكن JE Saa‏ هئ ما اذا تتطلب. 
yd all Lab‏ عل usli‏ الموافقة المؤكدة من الطرفين بشكل واضح., لذلك فان 
مصلحة كل الدول هى ان تصدر المحكمة حكما واضحا حول هذا الموضوع. ان لي 
وطيد الامل بان هذا العرضن الموجز للأمور من وجهة نظز البخرين سوف تثبت 
فائدته للمحكمة. 

dalla,‏ لی ان اعرب» نيابة عن حكومتي وايضا نيابة عن المستشارين الذين 
doa das‏ البحرين: من aac xai‏ والصر уз‏ كهلى نيعا هذه СЬ И‏ 
خلال Due gas I‏ هن اللرافعات الشفينة. 


Indy‏ السيد الرئيسء айз‏ على عاتقي بصفتي وكيلا لدولة البحرين: ان أقرأ 
а‏ طليات دولة البخرين: كما جرت العادة agus w^‏ 

HE dem а Sa ع اوعد‎ maa 
КҮТ eias A Q ok d p chad gil coli A يان‎ ЫА 
























‘oe pe. "c a D 1 
المي‎ E 
TUN m it Ке Ja Е 

| | Ki z | 15 L BE {z 4i m T д 
ү! v AO "T Ye Fa. T T^ il il e- PoE f | 


1 з ТЇ шн im! А 


| | X :: ʻA Mr T if 1 Moe MW. "15 (zi im А 3i n 
| iia te | = ва, шв. is uu P М, Е iy il, її" WR il 
Ш jig En i ] т Ш "um = | 
u SM E Tesh im i us A ht et rust | ү at : 
as ev dis vieta (ТОЙ 
3 cher iit tas Сш ا‎ JU ess dit Sn E | = | 


ml a 


АРЕ ор iain Leona ne Aten ip 2 dna ial a n P 











е 
онр 


il ا‎ i VON Il kt 
pens Me = tes v 71 Gavi iue ү 
I | 3 Nes П к ZA a ^ li ү ie 2 i 

















il ELS tage АШИ, à = i "al ji p^ xu m uc 
Ek. o خلا و و‎ таа аи 


- | | ШО Ш| LE Tus E A ЛЕЕ E "i RU 
^ P к tee Tae EI eqn qm lie ig” vm F ds | 
ЙЧ "e ү! ЙҮ ull ГАА t= i pa mite iit 1 
il) eee dias y үт [е чын ҮТ! 
А ZA К il ІВ il |! i il E IT Lan TM 
| i g uai ! Nus Í Malle: ЕЕ 1 
7 wie 35) AS ТЕБИ, n se | 1 
k il i jl ime | l fl it 
|5 1 while! "ni in Її vis ү - INL к" 
xn ^ Y zat P IP i | 1 E p 1i | p " In р! ЇЇ! 33 "ila \ 
| B We Т Tl ie | кй. апа Lir pv | ie ji | ht 
| T B 
TE 


i 0 4 [ 1 iit) ee | t 
| ТЕШ li Jer v Т Пер | | — il " 
ар ET "E | Ш UD [АД | - 1 | ie 

























IE үн | 






































IU | К | үү m ul hy | 
_ 09ص‎ 5 a لله‎ ae | all 
il "el L P | fh a 7 ill [| i | М il i=, і LS - is 3 ШЕ a 
| 1 | P 0 1 | T Hu Wan bep bun UD hu 8 v 
i- E. ТЕ ER | Ie. nm үй A =i У a I n TA Tm - 
ت‎ ры 1 a ШЫ Ml | i! TATE 5 E үер ү 1 4 n ль ча 
FLUE ل‎ m. оа [nds 
= - ie k PRI | 0 |! | d | Т || | ilis JA - ППП О | Ша “th = Y | LEAL Ill | =. 
mU T-* == 1 = | || | Hir ү 4 0 “d Ie A | | | » ч 
"7: hs Em ic Г 1 ل‎ ү ll T aE 
= "o TY y T г | 3 T mi || ae ic 
Say Г ily i vt i | E" il т" is 


jr T ill n тор. i A m vl 
"m | 


MI 


dy ш eres 


Г i і1 w4 
р 











I thank the Agents, H.E. Minister Najeeb Al-Nauimi and H.E. Minister 
Mohammed Husain Al Baharna, and the counsel and advocates of the 
State of Qatar and the State of Bahrain for the great assi stance which 
they have given the Court. In accordance with the usual practice, I 
request the two Agents to remain at the disposal of the Court for any 
further assistance it may require. With that reservation, I declare closed 
the oral proceedings devoted to questions of jurisdiction and 
admissibility in the case concerning Maritime Delimitation and 
Territorial Questions Between Qatar and Bahrain. The Court will now 
withdraw to deliberate, and the Agents will in due course be informed 
of the date on which its Judgement will be delivered. The sitting is 
closed. 


The Court rose at 12.40 p.m. 


— 
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apothecary's shelyes. But the question whether the method of seisin 
needs consent requires certainty. All States have an interest in a clear 
ruling by the Court on this point. 


I very much hope that this brief summary of the issues, and of how 
Bahrain views them, will prove helpful to the Court. 


Mr. President, distinguished Member of the Court, may I say, on behalf 
of my Government, and also on behalf of the counsel who have 
represented Bahrain, that we have greatly appreciated the courtesy and 
patience which the Court has shown to us during this two weeks of oral 
argument. 


Finally, Mr. President, it falls to me as Agent for the State of Bahrain, 
to read out Bahrain's Submission, as is customary. They are as 
follows: 


"The State of Bahrain respectfully requests the Court to 
adjudge and declare, rejecting all contrary claims and 
submissions, that the Court is without jurisdiction over the 
dispute brought before it by the Application filed by Qatar 
on 8 July 1991." 


The PRESIDENT: Thank you, Your Excellency. The Court takes note 
of your final Submissions on behalf of the State of Bahrain. That brings 
us to the end of the oral proceedings. 


i08 - AL WATHEEKAH 
Зиа - AL WATHEERAP 





11. What did the 1990 Minutes achieve? 
The 1990 minutes did not achieve the objective that Qatar had 
sought. They were adopted only to save the face of Qatar which had 
made an unsuccessful attempt to change in a major respect the 
earlier understandings between the Parties. 


For Bahrain, the Minutes record Qatar's acceptance of the Bahraini 
formula and the reaffirmation of the understanding that the matter 
would be referred to the Court only by the Parties together and not 
by Qatar alone. 


12. If consent to the jurisdiction is required, does there have to be a 
specific consent to the method of seisin, in particular to unilateral 


Seisin? 

Bahrain has no doubt that the answer to this is yes. Qatar's answer 
that the Court's Statute does not require consent to the method of 
seisin is wrong. And Bahrain's amendment at Doha clearly 
eliminated the possibility of unilateral seisin. 


3, What exactly is the title of basis of jurisdiction on which Qatar rests 
its case? 
As Professor Weil has shown, this remains a matter of complete 
obscurity. 


It would seem Qatar would also like the question of seisin to remain a 
matter of obscurity. Professor Quéneudec would prefer to leave the 
issue of seisin unclear - he does not like the orderly certainty of the 





9. Does the Application filed by Qatar on 8 July 1991 satisfy the 

requirements of Article 40 of the Statute and Article 38 (1) of the 
Rules of Court? 
No. The Application does not conform to the requirements of the 
Bahraini formula. Moreover the formula contemplated that all the 
issues between the Parties would be brought in one case. The 
omission of Zubarah makes that impossible and this, in turn, leads 
to the non-compliance with the provisions of the Statute and the 
Rules relating to the filing of the Application. 


. Why does Bahrain object to the case coming to the Court on the 
basis of a unilateral application? 
Bahrain objects because: 
a, The scope of the proceedings is set by the application and must 
be assessed as at the date of the filing of the application, 
The case as brought by Qatar does not cover Zubarah, the 
inclusion of which is a condition of Bahrain's consent. 

. Subsequent offers by Qatar not to raise any jurisdictional 
objection to any separate application in respect of Zubarah, and 
also not to object to the joinder of such an application, as well 
as to accept an order for simultaneous pleadings, cannot 
change the situation. 

Qatar has avoided acceptance of two major conditions for 
Bahrain's consent to the jurisdiction: the so-called "Article V" 
point and the ratification point. 








(e) The context of "al-tarafan" in the 1990 Minutes excludes 
the possibility of the words meaning "either of the 
The reference to the acceptance of the Bahraini 
formula excludes the possibility of action by one Party 

alone. 
The "reaffirmation" of "what had been agreed 
previously" covers the agreement to proceed to a joint 


submission via a special agreement. 


The reference to submitting the matter, in the 
singular, to the Court indicates that only one matter 
would be submitted. In other words, there could be 
only one case. Qatar assumes that, to cover Zubarah, 
there would be two cases - and this is inconsistent with 
the idea of a single, comprehensive, fully dispositive 
Case. 


The reference to "in accordance ... with the procedures 
consequent on it (i.e, the Bahraini formula)' also 
necessarily implies that the Parties would seek to agree 
on a joint reference. 


The subsequent usage by the Parties of the words 
"al-tarafan" is consistent only with the idea of "the two 
Parties" jointly. Further, it is evident that Saudi Arabia has 
understood the words "al-farafan" in the same way. 





(ii) This is because: 


(a) The word "al-tarafan" had been used consistently in the 
drafts prepared by both parties and in their discussions 
prior to 1990 to mean "the two Parties together". 


(b) Initially, in the Saudi draft of the 1990 Minutes and then 
in the Omani draft, an attempt was made to introduce the 
idea that proceedings could be started by either Party. The 
Saudi draft used the words "each of them" and the Omani 
draft used the words "either of the two Parties". Both of 
these attempts were rejected by Bahrain which insisted on 
the inclusion of the words which had an established 


meaning, "a/-tarafan" ("the two Parties" in the sense of 
"the two Parties together"). 


(c) Qatar did not oppose the change of words to "al-tarafan". 
Its explanation of its acquiescence is totally unconvincing 
because Qatar had seen the draft containing the original 
words before Bahrain did and had raised no objection to 
them then. 


If Qatar had really intended that the words "al-tarafan" 

should imply a right for either Party to apply unilaterally 

to the Court, Qatar should have made its position plain. It 
did not. 








What is the content of the 1990 Minutes? 
First, 1990 Minutes confirm all the agreements previously reached 
between the Parties. 


Second, the Minutes renewed the mandate of the Mediator, as had 
been done on two previous occasions, to pursue the settlement of 
the substantive dispute between the Parties, this time until 15 May 
1991. During that period the Parties would not continue their 
discussions about referring the matter to the Court. 


Third, the Minutes recorded the acceptance by Qatar of the 
Bahraini formula, 


Fourth, the Minutes indicated Saudi Arabia's agreement that, after 
the expiry of the extension of the Mediator's mandate, the Parties 


would be free to resume negotiations to take the matter jointly to the 
Court. 


Why do the 1990 Minutes not give to Qatar a right to institute 

proceedings unilaterally? 

First, Bahrain had not, prior to Doha, consented to the jurisdiction 

of the Court on the basis of a unilateral application by Qatar. 

Second, Following Doha itself, the 1990 Minutes do not amount to 

such a consent. The reasons are as follows: 

(i) The words “al-tarafan", translated into English as "the two 
parties" do not have the meaning "either of the parties’ which 
Qatar places upon them. | 
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(c) The issues to be covered by the question were agreed as the 






Hawar Islands, including Janan; Dibal shoal and Qit'at Jaradah; 






Archipelago baselines; Zubarah; and fishing and pearling areas 





and any other matters on which it wished the Court to decide. 






The Bahrain formula: what is its function? 






The Bahrain formula was proposed by Bahrain to enable each of 






the Parties, within the framework of a joint submission to the Court 






in a single case, to specify the matters on which it wished the Court 






to decide. 





Did the Tripartite Committee come to an end in 1988? 


No. The Committee, though inactive for the period 1989-1990, 






when the King of Saudi Arabia was understood to be pursuing the 






substantive settlement of the dispute, had not been wound up and 






was referred to by the King of Saudi Arabia at the Doha Summit. 









What ts the legal status of the 1990 Minutes? 
a. The 1990 minutes were not intended to be a treaty or 







international agreement giving consent to the Court's 





Jurisdiction. Qatar has produced no evidence to the contrary. 










They were described as "Minutes of Meeting" in the same way 


as the conclusions of at least two of the Tripartite Committee 






meetings; they had similar preambular paragraphs; and they 






were signed in the same way by the Foreign Ministers of the 






three participants. 
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agreed and "neutral" basis, in the same way as most other states engaged 


in territorial and boundary disputes have done. 


I should now take, Mr. President, to summarize the principal points in 


this case as we see them. Perhaps the most convenient way to do this is 


in the form of a series of questions and answers. 


|; 


Do any of the principles of the Mediation established in 1993 have 
a bearing on the issues now before the Court? 
Yes. The first Principle provided that all issues of dispute between 
the Parties should be considered as complementary, indivisible 
issues to be solved comprehensively together. 


The 1987 Agreement: did it amount to a consent ta the jurisdiction 


of the Court? 

Yes, but incompletely. It was an essential condition of the consent 
that the modalities of reference to the Court would be worked out 
between the Parties in the Tripartite Committee. 


What happened in the Tripartite Committee? 

Certain matters were agreed as steps along the way ما‎ an eventual 

submission to the Court: 

(a) The reference to the Court would be by way of a special 
agreement for a joint submission. 

(b) There would be an agreed question. Whether it should be 


supplemented by one or two separate annexes remained to be 
settled. 





This radical change of policy was not, of course, explained to Bahrain. 
The tactic seems to have been to try and catch out an unsuspecting 
Bahrain by slipping into the Doha Minutes the phrase "either of the two 
Parties" "ayyun min al-tarafayn". Fortunately, Bahrain was not caught 


out. 


Having blocked this questionable manoeuvre at Doha, you can imagine 
Bahrain's dismay when, notwithstanding everything that happened at 
Doha, Qatar nevertheless filed a unilateral application. It was not 
simply that Bahrain regarded this as a breach of what had been agreed. 
Qatar's "initiative" was worse than that. It was a waste! By that I mean, 
Mr. President, that и wasted the very real opportunity which Doha 
opened up of proceeding quickly to a 5pecial Agreement. That was the 
real tragedy of Qatar's ploy: it wasted а real opportunity to move 


forward to this Court. 


I have to tell you, Mr. President, that Bahrain's dismay at Qatar's tactics 
initially gave rise to discussion in Bahrain over whether Bahrain should 
now renounce its commitment in principle to refer all its disputes with 


Qatar to this Court. But on 20 June 1992, Bahrain offered a new draft 


Special Agreement. Qatar chose to ignore that offer. Despite all this, 1 


can reassure the Court that, even now, Bahrain is ready to resume 

negotiations with Qatar so as to finalize the Special Agreement both 
Parties had intended to conclude. In the view of Bahrain, this can be 
done quickly, provided Qatar understands that it is not entitled to get 
the dispute before the Court on its own terms so as to gain an advantage. 


Qatar must treat Bahrain as an equal partner, coming to the Court on an 
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As to Article V, the principle of that article could scarcely be disputed. 


Bahrain would gladly have given Qatar the assurance that Article V was 
not intended to exclude evidence of the negotiations and mediation over 
the procedure for referring their dispute to the Court. Bahrain would 
have been fully prepared to explain the phases, or periods, of 
negotiation it had in mind, I do not believe, Mr. president, that 


agreement could not have been reached quickly on article V. 


That would have left Bahrain's insistence that the Special Agreement 
would need ratification in Bahrain This is a normal, reasonable 
requirement, and in Bahrain such ratification would not involve a long 
delay. I really cannot see how this could have prevented the Parties from 


concluding the Special Agreement. 


So, Mr. President, by the time of Doha and after the further period of 
Saudi mediation on the merits, the position remained as it had been 
following the Sixth Tripartite Meeting, namely we were almost at the 
end of our negotiations for a Special Agreement: the goal was within 


sight, and within reach. 


But then, what happened? Well, Mr. President, what happened is tragic. 
All this effort, all this work was placed in jeopardy because someone in 
Doha thought he had a bright idea! The idea was that Qatar would 
simply drop the search for a Special Agreement and make a unilateral 
application. And the reason for that change of policy was that it was 
hoped to get the dispute before the Court on Qatar's terms: that 15 to say, 


with the issues expressed in a manner favourable to Qatar. 
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The first was Article II, defining the subject-matter of the dispute. As to 
that, the Bahraini formula had already been agreed as the best way 
forward in December 1988 — and the range of items which could be 
brought within the scope of its operation had also been agreed. The 
suggestion from Qatar that it should be supplemented by annexes was 
not, frankly, very helpful. 


It was not necessary, because the Bahraini formula gave both Parties the 
freedom they needed to outline their claims, in their own way, in the 
pleadings that they would submit within the framework of a single, 
agreed reference to the Court. And if the Court had been faced by two 
incompatible annexes to a Special Agreement this would have posed. 
difficulties for the Court. 


Of course, the reason for Qatar's hesitation was Zubarah. But, Mr. 
President, if Bahrain was to have its title and long possession over the 
Hawar brought into question before the Court, why, in justice, should 
Bahrain not be free to present its claims over Zubarah? That was the 
real stumbling-block. It was created by Qatar, not Bahrain. 


Now, at Doha, Qatar seemed to relent. It seemed that, at long last, Qatar 
was inclined to accept the Bahraini formula without reservation. 


If that acceptance of the Bahraini formula had been genuine, the 
problem of Article II would have been resolved. The parties would have 
been within an inch of concluding a Special Agreement. The two 
remaining issues, though important, would certainly have been 
negotiated to a successful conclusion, 
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The only answer | received — and it was not really an answer - was that 
Bahrain failed to introduce it into the Doha Minutes. Once again, this 
demonstrates that Qatar's unilateral Application to the International 
Court of Justice is aimed at having in issue only those matters which suit 
it and on its own terms. Qatar has at no time in the oral proceedings or 
in the written pleadings sought to deny its statement 1n its memorandum 
of 27 March 1988 (RejB, Ann. I, 2, p. 92), which 15 Item 22 in the 
Hearing Book, that it intends. to use, without any reservation, 

"all the negotiations, contacts, agreements, actions, 
proposals and reactions relating to the dispute from its 


beginning until it was submitted to the Court". 


If | find Qatar's answers disappointing, I find Qatar's cavalier-like 
rejection of the work of the Tripartite Committee as a failure - as ап 
abortive attempt to secure a special agreement that was frustrated by 
Bahrain's unreasonableness, and as having been deliberately and 


conclusively brought to an end - is a travesty of the truth. 


Bahrain was not unreasonable. Bahrain had provided a draft special 
agreement, and when an impasse had arisen over Article П, it was 
Bahrain who produced the compromise in the Bahraini formula - a 


compromise Qatar welcomed, 


The records show that the Parties were, in fact, on the verge of reaching 


an agreement. There were, in truth, only three items of difference 


between the Parties. 
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Fasht ad Dibal; Qit'at Jaradah; Archipelagic baselines; and 






lishing and pearling areas." 











These are exactly the list of items agreed between the Parties in the 1988 


sixth Tripartite Meeting as being those constituting the dispute. Where 






is the trap and where is the Trojan horse? 






Then | asked why Qatar expects Bahrain to put its sovereignty over the 


Hawars in issue before the Court, but refuses to put Zubarah in issue. 








No answer has been given to this question. While counsel for Qatar 






reiterate that Bahrain is free itself to introduce its claims to Zubarah, 
they equally made plain that Qatar will challenge the admissibility of 






Zubarah before the Court. Qatar will not accept that the issues of the 






Hawar Islands and Zubarah be treated on the basis of equality, Bahrain 






is criticized for seeking a blank cheque in respect of the admissibility 






of Zubarah but at the same time Qatar makes it clear, for example, that 






in its view Zubarah was not in issue in 1978 or 1983 and throws doubt 






on whether Bahrain had raised the question of Zubarah with Saudi 






Arabia at the time of the 1987 Agreement. The message to Bahrain is 






clear - Qatar is not willing to agree to Zubarah being included in a joint 






submission; hence Qatar's unilateral Application. 








Then I asked why Qatar objected to Article V of Bahrain's draft 
endorsing the general Principle that offers or proposals for compromise 






be not disclosed in litigation. 
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The Agent for Qatar suggested that the Court would be astonished that 
Bahrain had changed the Bahraini formula despite Qatar and Bahrain's 
acceptance of itin December 1990. He added that the draft was far from 
being a perfectly reasonable proposal for a Joint submission. Further, he 
said Bahrain was using its draft special agreement not only in an 
attempt to withdraw its consent under the Doha Agreement, but perhaps 
also to evade its consent under the 1989 Agreement. He complained that 


Bahrain had not made any change to Article V as previously proposed. 


No reason whatever is given to Qatar's lack of reaction to the Saudi draft 
of September 1991. Mr. Shankardass drew attention to what he calls the 


strange and somewhat mystifying circumstances in which the draft 


made its appearance and stressed that it was without prejudice to the 


rights of the parties to go to court. 


Patently the true answer why Qatar has not responded either to the saudi 
draft orto the Bahraini draft is that it hoped by its unilateral Application 
to obtain advantages which would not be available to it if a special 
agreement were negotiated between the Parties. Clearly this overrode 
Qatar's desire to bring the dispute quickly to a judicial resolution by this 
Court. Given that Qatar's unilateral Application had already been filed 
and Bahrain had already made its position known there could be no trap 
whatsoever for Qatar had it responded to either the Saudi Arabian draft 
or the Bahraini draft. The Bahraini formula had not changed. What 


Qatar complains of is, in fact, the addition, only, of the words 


"The above request refers to the following matters of 





difference" The Hawar Islands (including Janan); Zubarah; 
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Dr. AL-BAHARNA: Mr. President, distinguished Members of the 
Court, as we near the end of these proceedings I take the floor with à 
sense of disappointment. As Agent for the State of Bahrain I had hoped 
that, from Qatars pleadings, we might derive some explanation, some 
reasons, which would explain why Qatar embarked upon its change of 


policy at Doha. 


| make no secret of the fact that this sudden change of policy caused the 
deepest dismay - and even distrust - in Bahrain. So 1 would have been 
happy if I could have returned to my Government at the conclusion of 
these proceedings with an explanation for Qatar's conduct which would 


lessen that dismay, and eliminate that distrust. 


It was for this reason that, concluding Bahrain's First Round 


presentation, І posed a number of questions to my friend and colleague, 
the Agent for Qatar (CR 94/6, pp. 62-65). The replies we received were 


disappointing in the extreme. Let me, by way of illustration, take three 


of the central questions. 


| asked why Qatar did not accept either the Saudi draft of a special 
agreement of September 1991, or the Bahraini draft of 20 June 1992 - 


both of which contained the Bahraini formula. 


The answer I received is that Qatar had already filed its unilateral 
Application and furthermore that the 1992 Bahraini draft was intended 
as a trap for Qatar. Professor Salmon suggested the Bahraini draft was 


a Trojan horse. 
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H.E. Dr Husain Al Baharna 
concluded the oral pleadings of the 


last day on 11 March 1994 and said: 
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"either of the two Parties" to "the Parties" did not give rise to any need 

for consequential alterations in the text. The basic pattern of the 
renewed mandate to Saudi Arabia followed by the freedom of the 
Parties to go to the Court on the basis of the Bahraini formula was 
preserved. 


Мг. President, there is, of course, a great deal more that could be said. 
about the Qatari reply, but I believe that I have already sufficiently 
imposed on the Court's ti me. 


1 thank you, Mr. President and Members of the Court, and would ask 
you, Mr. President, please to call on the Agent of Bahrain. 
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party to institute proceedings before the Court on the expiry 





of the time limit?” 











The answer lies, I submit, in the whole pattern of the solution embodied 
in the Doha Minutes. Those Minutes were aimed primarily at the revival 






of the Saudi Arabian mediation activity. This process would exclude 






any recourse to the Court by the Parties. The process during which time 






Saudi Arabia alone could take any initiative, was not foreseen as being 






one of the indefinite duration. So a term was set to the period — one 






month after the end of Ramadan. When that period was ended, the 






Parties were free to pursue their own paths with a view to going to the 






Court or otherwise — but, now, with the added and important help of the 






Qatari acceptance of the Bahraini formula. 











But if the Parties went to the Court, this would not put an end to the 


Saudi role, because the last sentence of paragraph 2 expressly provided 






that if the matter went to arbitration Saudi Arabia's good offices would 





continue. 











If, however, the efforts of the Parties led to a brotherly solution, the 


case, if by then the Parties had submitted it to arbitration, would be 







withdrawn. 





The idea that each party should be able unilaterally to submit the case 
to the Court was not an essential element in this pattern. The 






arrangements could still operate if the previous understanding, that the 






case could not be brought jointly, was maintained. The change from 
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no provision for an extension of the Mediator's mandate. Secondly, the 
Saudi draft did not contain a reaffirmation of what had been agreed, 
Now the Court will remember that Sir lan had pointed out that it was In 


the plenary meeting of the Doha Summit that agreement had been 


reached on three things, the two that I have just mentioned, the 


extension of the Mediator's mandate, secondly the reaffirmation of what 
had been agreed, and thirdly, the idea of the parties going to the Court. 
Now, contrary to what Sir lan was in fact suggesting, it would seem that 
Saudi Arabia did not think enough of these alleged agreements 
concluded in the plenary meeting to record them in the draft of the 


minutes which it submitted to the two Parties, 


Now let us go on to the Omani draft. It is here that we find for the first 
time the reference to the two items that I have just mentioned, the 
extension of the Mediator's mandate and the reaffirmation of what had 
already been agreed, plus the provision that at the end of the five-month 
period either party could go to the Court. The reference to either party 
in this draft was, as the Court well knows, unacceptable to Bahrain and 
was replaced by the expression — "al-tarafan" which, in the 
understanding of Bahrain — not to say also as a matter of objective 
interpretation — meant that proceedings could only be started by the two 


parties together". 
So we come to Sir Ian's question: 


"Why a time-limit at all with a particular consequence 
attached to it, if the consequence was not to permit either 
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THE SIGNIFICANCE OF THE FIVE-MONTH TIME-LIMIT 

50, Mr. President, that enables me to turn to, I hope, my final point 
which is the significance of the five-month time-limit that appears in the 
Doha Minutes. This point, which was raised by Sir lan Sinclair provides 
us with an admirable illustration of Qatar's, if I may put it this way, 
monocular view of a situation which can only be properly perceived by 


binocular vision, 


One of the major weaknesses of the Bahraini first round, we are told by 
Counsel for Qatar is "that it offers no believable explanation of the 
five-month time-limit in the Doha Minutes after which the parties 
would be at liberty to refer matters in dispute to the Court". I take it that 
that observation is relating to the length of the period of five months. 
And Sir lan pointed out, that in contrast with the earlier minutes 
extending the periods of the Mediator's activity, this one contained a 
consequence, that the parties might, after its expiry, submit the matter 
to the Court. Nothing of that kind having been said in relation to the 
earlier extensions. So, it is said, Bahrain could not have anticipated that 
the consequence of failure of the Saudi Mediation effort would have 


been the same as in the earlier cases. 


I should begin by saying that I question whether it is really the 


responsibility of Bahrain to explain why the period was five months 


rather than six, or seven or twelve or eighteen. That was the period that 
was written into the Omani draft Minute seen by Qatar before Bahrain 
saw it and Bahrain accepted that aspect of it. Let us begin by recalling 


that the original Saudi draft Minutes of 24 December, firstly, contained 
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truth of this statement by the Bahraini Foreign Minister in the form of 
a question 


"is it conceivable that when, at King Fahd's request, the 
Amir of Qatar later agreed to give Bahrain three more 
weeks to respond to Qatar's latest proposals [as is explained 
in the Amir's letter of 18 June 1991], King Fahd would not 
have informed Bahrain of the proposals on the extended 
time-limit"? 


1 have to say, Mr. President, that it is a fact that Bahrain was not told of 
the proposals. Whether it is "conceivable" or not that this should be so 
is not a matter for Bahrain to answer but for Saudi Arabia, always 
assuming that Saudi Arabia ever received the Amir's letter. 


And, incidentally, to be noted in passing, where did Mr. Shankardass 
derive the information that the delay of three weeks referred to in the 
letter was given "at King Fahd's request"? The letter does not say so. It 
speaks only of "the period of three weeks agreed upon at our last 
meeting ... on June 5", It does not say that the Agreement was a response 
to a request by King Fahd. Does Mr. Shankardass know something that 
has not been revealed to the Court or to Bahrain? So much for the events 
subsequent to 25 December, except perhaps to say that it is clear that 
something was going on, that the momentum of activity between the 
two sides was certainly not dead but in fact might have been developing 
and yet, out of the blue, comes the unilateral Application by Qatar. 


— — 
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second paragraph of the Amir's letter of 18 June to the King of Saudi 
Arabia, expresses the Amirs thanks for the King's welcome and 
hospitality on that date. During that visit, it appears that the Amir of 
Qatar must have made some statement to the King expressing the 
Amir's positive attitude and warm welcome towards the King's "last 
proposals". 


The same letter then goes on to reflect the possibility that the Amir of 
Qatar may himself have made some counter-proposals because he says, 
in the next paragraph (which is the one which begins at the bottom of 
the first page and goes over the page): 


"While hoping that we achieve in the nearest time the 
friendly desired settlement, I would like to point out that, in 
the light of the history of our former negotiations with our 
brethren in the sister State of Bahrain, we cannot await their 
answer to our last proposals for more than the period of 
three weeks which we agreed upon at our last meeting in 
Dahran on June 5, 1991, as we resolve, after the lapse of this 
period, to take the necessary measures to submit the dispute 
to the International Court of Justice in accordance with the 
[Doha] Agreement." 


As the Bahraini Foreign Minister has said in his statement, nothing 
further was heard by Bahrain until the morning of 8 July when he was 
informed of the filing of Qatar's Application (see Hearing Book, Item 
12, para. 15). Mr. Shankardass has taken it upon himself to question the 
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regarding the dispute until His Highness the Amir of Bahrain met with 
King Fahd of Saudi Arabia in the eastern province of Saudi Arabia on 
3 June. 


"King Fahd confirmed that he had been approached several 
times by the Amir of Qatar regarding the matter and that he 
had asked the Amir of Qatar not to be in such a rush. King 
Fahd also confirmed that he had sent Prince Saud Al-Faisal, 
the Saudi Foreign Minister, to Qatar with Saudi Arabia's 
proposals concerning the matter and when Saud Al-Faisal 
returned he would send him to Bahrain." 


That is all I need to quote now, and that conversation took place on 3 
June. 


Next we learn from the same letter sent by the Amir of Qatar to the King 
of Saudi Arabia (Item 20 in the Hearing Book) that Prince Saud 
Al-Faisal visited Doha the next day, 4 June (and that is where we learn 
that Prince Al-Faisal visited Doha on 4 June — that is the day after the 
King of Saudi Arabia had seen the Amir of Bahrain), and the Prince 
bore with him certain proposals with a view to settling the dispute. 
Bahrain does not know what those proposals are and has never received 


"Then, also from this same letter, it appears that the Amir of Qatar visited 
Saudi Arabia on 5 June, the very next day. Something that Prince Saud 
Al-Faisal had said had obviously stirred up the Amir of Qatar. The 


à copy or even an intimation of their content. 
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But my present reference to this letter is to a different aspect of this 
matter. І need only read to you the opening sentence of the second 
paragraph before taking you, in a moment, to the next letter. The 
sentence reads: 


"As the agreed period is approaching its end [that will be the 
letter written on 6 May for a period ending on 15 May], I felt 
I should write to you hoping that you will kindly renew your 
good offices in the nearest possible time in accordance with 
our latest agreement in Doha |that being of course the Doha 
Minutes]." 


We may now turn to the next item in the book, the letter of 18 June 
1991, Item 20 in the Hearing Book, from the Amir of Qatar to the King 
of Saudi Arabia. This letter is written nearly a month or perhaps more 
than a month after the end of the stipulated period for the renewal of the 
immediate reactivity. Now, evidently something had happened in the 
period between 15 May and 18 June; we can deduce this from various 
indications in this letter and also from the statement of the Foreign 
Minister of Bahrain. 


First, on 3 June, the King of Saudi Arabia and the Amir of Bahrain met 
in the eastern province of Saudi Arabia. This appears from paragraph 
15 of the statement made by the Bahraini Foreign Minister, which is 
Item 12 in the Hearing Book and it is desirable that you should turn to 
it now. If you turn to Item 12, paragraph 15, there you will see that after 
the meeting in Doha, Bahrain heard nothing from the Mediator 
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rightly preoccupied by the hostilities with Iraq, leading to the liberation 


of Kuwait. 


The Court will recall that the first part of the period from December 
1990 to May 199] coincided with the Allied reaction to the Iraqi 
invasion of Kuwait. Operation Desert Storm began on 15 January 199] 
and, of course, in the weeks leading upto January 15, there was an 
immense amount of activity that would have competed for the attention 
of the Saudi authorities and this operation continued until about 28 
February 1991. Also within that period of five months was the period 
of Ramadan which ended only about one month before the terminal 


date, 15 May. 


However, although no mediatory activity took place before the end of 
the five months, it 1s clear that there was some discussion of the 
substance of the dispute in the weeks immediately following 15 May 
1991, If the Court will now look at its Hearing Book, if it is convenient 
to do so, you will see in Item 19 a copy of a letter from the Amir of Qatar 
to the King of Saudi Arabia dated 6 May 199]. In it the Amir recalls, 
first, the terms of the 1990 Minutes and that is the content of the first full 
paragraph on the page I will now read to you, The Court, you will recall, 
has already looked at this letter in a different connection when I pointed 
out on 7 March last that the words "al-tarafan" as used here by the Amir 
of Qatar, would have been unlikely to have put the King of Saudi Arabia 
on notice of any striking development in Qatar's thinking, since the 
King of Saudi Arabia would have read the words in their established 


sense as meaning "the two parties together". 
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SECOND SPECIFIC ASPECT: THE POSITION OF THE 
PARTIES DURING THE PERIOD OF THE EXTENSION 

The Parties undertook that during the period of the extension they 
would not submit the case to the Court. This was a joint undertaking. 
They would not take the matter to the Court jointly. It went without 
saying, at any rate for Bahrain, that neither Party could take the matter 
to the Court separately. 


THIRD SPECIFIC ASPECT: THE POSITION AFTER THE 
EXPIRATION OF THE PERIOD 

After the end of the period, the Parties were released from their 
commitment not to go to the Court. Saudi Arabia was, in effect, 
acknowledging in the Minutes — because, after all, Saudi Arabia was a 
signatory of the Minutes — that 


"after the period of 5 months, we all go back to the position 
prior to the Doha Minutes in which the two Parties are free 
to conclude their negotiations for a joint submission to the 
Court". 


THE IMPLEMENTATION OF THE DOHA MINUTES 

Although there is relatively little material to show what happened after 
25 December 1990, it may be helpful to piece the story together as best 
one can from the information on the record. 


The fact that, during the 5 months after Doha, Saudi Arabia did not 
actively pursue its mediation is understandable. Saudi Arabia was 
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offices" of the King of Saudi Arabia "in addressing the dispute between 


the two countries shall continue until May 1991" and the other sentence 


is that 


"Once that period [i.e., the period expiring on 15 May 1991 | 
has elapsed, the two parties may submit the case to the 
Court, in accordance with the Bahraini formula accepted by 


the State of Qatar and the arrangements relating thereto." 
I concentrate on the second sentence — it has three aspects. 


FIRST SPECIFIC ASPECT: THE POSITION OF SAUDI 
ARABIA 
The position of Saudi Arabia is determined principally by the preceding 


LLLA 


sentence: "The good offices of Saudi Arabia shall continue..." 


But there 15 no doubt in the mind of Bahrain and, it would seem also in 
the mind of Qatar, that the extension of the Mediator's mandate, ın the 
second sentence, related to the substance, not to the mode, of the 
settlement. The extension thus granted to the Mediator was comparable 
to the two earlier extensions requested of him in December 1988 and 
December 1989, 


There were two features of this extension, On the one hand, Bahrain and 
Qatar were making the request together; and, on the other hand, Saudi 
Arabia was agreeing to resume the exercise of its function of mediation 
in relation to the substance of the dispute. The renewal of this exercise 


was to last for 5 months. 
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The point is not what Qatar intended, but what Saudi Arabia would have 
understood when it read the letters. Qatar would have had every reason 
to use the same words as appeared in the Doha Minutes so as to avoid 
any implication that the words did not have the meaning that Qatar 


wished them to bear. 


CLARIFICATION OF THE MEANING OF THE 1990 
MINUTES AND OF SUBSEQUENT EVENTS 
Mr. President, | will now attempt to clarify the meaning of certain 


expressions used in the 1990 Minutes and to refer to certain related 


subsequent events, which have been the subject of comment by Qatar, 
Although what I say here will, to some extent overlap with the formal 
reply that Bahrain will, in due course, file to the questions posed by 
Vice-President Schwebel, my observations can be regarded as, in part, 
supplementary to that reply. 


At the beginning it is necessary to recall that the 1990 Minutes are not 
seen by Bahrain as constituting a legally binding agreement. Rather 
their status 1s comparable to earlier Minutes adopted in the Tripartite 
Committee which had identical headings, had virtually identical 
preambular paragraphs and bore the same signatures. Those Minutes 
were nor formal agreements but recorded tentative commitments 
accepted for the purpose of moving the discussion forward en route to 
an eventual agreed joint submission to the Court. Professor Bowett has 


already amply developed this point. 


But bearing in mind this characterization of the Minutes, we may turn 





to the interpretation of its operative provisions. One is that "the good 
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And that ts the end of what the Agent has to say on this crucially 
important matter. Nor is there any answer offered to the comment that 
Bahrain made on Monday regarding the extraordinary explanation from 
Qatar that I mentioned a few moments ago = to the effect that the change 
of wording was welcomed as alleviating the burden on the party 


initiating a unilateral action. 


Qatar makes no attempt to deny that prior to 1990 a pattern to usage had 
emerged in comparable texts. There is not a word of comment by Qatar 
on the detailed contextual study of "a/-tarafan" within the framework 
of the 1990 Minutes themselves. There is not a word of response to 
Bahrain's indication of the importance of the use of the word "matter" 
in the singular; not a word of comment upon the significance of the 
reference to the Bahraini formula as an indicator of intention to pursue 
the procedure always contemplated in the use of that formula — namely, 


a Joint submission by special agreement, 


Nor did Qatar respond at all to the concept of negative context, in which 
| mentioned the significance of Qatar's failure to press for the inclusion 
of words that would have made its position clear. Yet again, Qatar does 
not grapple with thé comments made by Bahrain in explanation of the 
letters of the Amir of Qatar to the King of Saudi Arabia of 6 May and 
18 June 1991. It is not enough to offer a blunt rejection of the Bahraini 
explanation and add that had the intention been as Bahrain suggests, the 


letter would have said that 


"we [i.e., Qatar] intend to enter into contact with Bahrain at 
the end of the above-mentioned period with a view to the 


joint submission of the matter to the Court". 
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the substitution of the words "the parties" for the words "either of the 
parties" achieves a change of meaning to — and I will now quote the 
Agent again — "both Qatar and Bahrain have the right to make a 
unilateral application". Did they not have that right by reason of the use 
of the original expression. "either of the parties"? Why change one 
expression for another identical expression? The Qatari explanation 
simply does not hold water. 


The proposition next voiced by the Agent does not advance his 
argument either: 


"I believe that these objective changes to the draft are not at 
all rejections of the agreement reached during the 
discussions at Doha that reference to the Court could now 


be by unilateral application but — rather subjective 
statements of the alleged intentions of Bahrain's 


negotiators.” 


So, what he is saying is that these objective changes to the draft are 
subjective statements of the alleged intentions of Bahrain's negotiators. 
I confess that I am quite baffled. It is a fact that changes of wording took 
place, It is a fact that Qatar has repeatedly emphasized the importance 
of giving a meaning to every word in a text. Yet, when we are faced by 
the undeniable fact of a change in wording, we are told that the change 
is a "subjective statement of the alleged intentions of Bahrain's 
negotiators”, The words, as I say, are exactly as they appear in the text 
of the distinguished Agent's speech of yesterday. The proposition just 
does not make sense. 





Next the Agent for Qatar came to the very important point about the 
appearance of the words "each of the parties" in the original Saudi draft 
and of the words "either party" in the Omani draft, coupled with 
Bahrain's rejection of the Saudi draft and Bahrain's insistence on the 
replacement of "either party" in the Omani draft by the words "each 
party". Bahrain has asked Qatar to explain why it did not question the 
change in the Omani draft or seek to qualify it by the addition of some 
words to reinstate the idea to which Qatar was wedded, that it should be 
each or either of the Parties which should have a right to bring the case 
to the Court. What sort of reply has Qatar given? 


First, it asks "Did Bahrain really reject those drafts?" Well, as regards 
the Saudi draft, there is no question that it did. The Bahraini Foreign 


Minister has said so in his statement; Qatar has never denied it; and it is 
a fact that within hours the Saudi draft was replaced by the Omani 
draft. 


How does Qatar deal with the amendment to the Omani draft? There the 
Agent says "again there is no evidence of à rejection of unilateral 
action". What is the basis for this assertion? Only the statement that 
"Bahrain simply changed the words 'either of the parties' to the words 
the parties", and Т am still within the quotation from the Agent, "Thus 
making clear that both Qatar and Bahrain have the right to make a 
unilateral application". 


Mr. President and Members of the Court, І must suggest that it is 
impossible to understand — in following the argument of Qatar — how 
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| return to the Qatari argument. The Qatari Agent, though accurately 
pointing to the difference between the word "must" as an abstract matter 
of language does not prove anything other than that the two words are 
different. If the Agent wants that distinction to influence the meaning 
of "al-tarafan" as between "either of the parties" or "the two parties", 
he must prove it in some way. But he does not even embark on that 
exercise. He assumes that it is a self-evident proposition. Mr. President, 


in my submission, it is not. 





Whether the action is obligatory or optional in either case, the action 
could be joint or unilateral, depending on the context. Suppose, for a 
moment, that the rejected Omani text, "either of the two parties" 
("ayyun min al-tarafayn") had been accepted by Bahrain, it would still 
have allowed for unilateral action, whether such action had been 
intended to be obligatory or optional. Likewise, the accepted text 
"al-tarafan " meant joint action, regardless of whether a word for "must" 


or "may" was used after it. 





'assing on, it should be said that the Agent of Qatar does not help his 
case by referring to the use by Dr. Al Baharna of the words "al-tarafan" 
to describe the right of each Party under the Bahraini formula to present 
its case or claims to the Court. It was clear that Dr. Al Baharna, this was 
in the course of the Tripartite Committee discussions, was using the 
expression "al-tarafan" in a different context — that of explaining the 
operation of the Bahraini Formula, where there can be no doubt that the 
intention is that the Parties shall act separately, not jointly. Not in 


presenting a case to the Court but in expressing their claims within the 





framework of a single case, That is the absolutely fundamental point. 
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However, Qatar makes a number of points which it is desirable to 
answer one by one. 


First, Qatar contends that none of the examples taken from the historical 
context are relevant because in each case "al-tarafan" was used where 
an obligation was placed on both Parties, whereas in the 1990 Minutes 
the words are used permissively in a phrase which gives a right to both 
Parties. But although Qatar states that this is a "fundamental difference" 
of wording, it does not explain why this difference in wording should 
result in a fundamental difference of result. 


'The Qatari Agent observed that the 1990 Minutes use the word "yajuz" 
("may") which, he points out, was "not even mentioned by Bahrain's 
counsel". Quite true. I did not mention the word "yajuz" because it did 
not occupy the front row of our argument, nor am I going to be tempted 
into placing it there now. 


But I should recall in passing, that Bahrain has in fact dealt 
comprehensively with the meaning of "yajuz" in its expert evidence. 
Unlike Qatar, Bahrain has provided the Court with a comprehensive. 
analysis of the meaning of the crucial sentence and has shown how the 
elements which make it up, when construed together — which is the only 
permissible way to construe them — are only susceptible of the 
interpretation advanced by Bahrain. This analysis was submitted as 
long ago as the Bahraini Counter-Memorial, but Qatar has not chosen 
to answer it and has not produced its own analysis (CMB, Vol. II, pp. 
264-272; RejB, pp. 176-178). 


276 - AL WATHEEKAH 








THE COURT ADJOURNED FROM 11.05 A.M. TO 11.25 A.M. 
The PRESIDENT: Please be seated. Professor Lauterpacht. 


Mr. LAUTERPACHT: Thank you, Mr. President. I turn now to the 
interpretation of the central provisions of the 1990 Minutes. 


LINGUISTIC ISSUES 


The central question in the case may properly be described as the 
meaning of the provision in paragraph 2 of the 1990 Minutes: 


"Once that period has elapsed, the two parties may submit 
the case to the ICJ in accordance with the Bahraini Formula 
accepted by Qatar and the arrangements relating thereto." 
(Emphasis added.) 


In my opening speech I indicated that the two sides were essentially in 
agreement that the attribution of a meaning to the expression 
"al-tarafan" was dependent upon the context in which it was used. 


In pursuit of the context, I began by demonstrating that a "pattern of 
usage" relating to the words had come into existence on the basis of the 
manner in which the words had been employed in earlier texts of 
comparable character. Qatar does not deny that "а/-гағајап" as used in 
those earlier texts has the meaning which Bahrain attributes to the 
expression, namely, "the parties together", not "either of the parties". 
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Qatar produces the riposte that "the Prime Minister of Bahrain did not 
provide a written statement". Quite true. But the Foreign Minister did; 
and it is on what he says that Bahrain is relying. Qatar, by contrast, has 
produced no statement at all. 


Again, Qatar complains that the statements made by the Bahraini 
Foreign Minister and Dr. A] Baharna were not made in the form of an 
affidavit and under oath, and for that reason could not be made the 
subject of cross-examination. What price formality now! On the one 
hand, a treaty can assume any form that Qatar favours; on the other, 
Qatar jibs at the fact that a statement is not formally filed as an 
affidavit. 


The truth remains exactly as Bahrain said it was. No one on the Qatari 
side has been prepared to give evidence of what happened on 23 to 25 
December 1990. This, as the Court will understand must, necessarily, 
have a direct impact on the interpretation of the central provisions of the 
1990 Minutes, to which I shall now turn. 


Mr. President, this is a slightly long section on which I am about to 
embark, you may perhaps find it convenient to take the coffee break 


now. 


The PRESIDENT: Thank you, Mr. Lauterpacht. I believe it is the 
moment to have a break and the court will resume shortly. 











if it is read, it will be seen that this footnote is formal and 
comprehensive. It is notable in the generality of its expression. It cannot 
possibly have been intended as a denial of all that the Minister said, 
otherwise it would have been denying facts which it — Qatar — itself 
admitted. Nowhere does it seek to contradict the statements in any 
material detail. 


The distinguished Agent of Qatar has asked how Qatar could provide 
evidence to contradict à statement concerning discussions at which it 
was not present. That would be fair comment if it were relevant. But it 
does not meet the point that Bahrain is making. The Bahraini statements 
were by no means limited to describing matters which took place in the 
absence of Qatar. It would still have been possible for Qatar to have 
provided a statement by someone involved in the negotiations to 
explain why Qatar thought that the Minutes were intended to be a 
legally binding instrument and, even more important, why Qatar 
accepted the change of wording from "either of the Parties", "ayyumn min 
al-tarafayn", to "the Parties" to “al-tarafan", without raising any 
question or lodging any objection. The Court will also remember that I 
drew to its attention the evidently recently manufactured explanation 
given by Qatar to the effect that the change to "al-tarafan" was 
acceptable to Qatar because, so it claimed, it removed the risk that the 
Party starting the proceedings might have to present both its own case 
and that of the opposite Party. Could not Qatar have provided a 
statement to that effect by someone involved in the negotiations to show 
that that was what was in Qatar's mind at that time? We have not heard 
another word from Qatar on the subject. 
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something different from consensus ad idem. We must remember, I 
would suggest, that we are in the contractual sphere here where intent 
has to be bilateral. There has to be intent on both sides and the two 
intentions must be identical. We are not in the sphere of criminal law 
where we are concerned only with the separate intention of the 
individual criminal. Qatar may have intended to create legal relations. 
But unless Bahrain can be shown to have shared that intent — in content 
and character — there is no binding legal obligation. 


THE VALUE OF THE STATEMENTS MADE BY THE 
BAHRAINI FOREIGN MINISTER AND BY THE MINISTER 
OF STATE FOR LEGAL AFFAIRS 

Closely related to the point that I have just been discussing is the 
question of the evidential force and value of the statements made by the 
Bahraini Foreign Minister and by Dr. Al Baharna. The Agent for Qatar 
has criticized those statements on a number of grounds and has 
suggested that the anonymous narrative statements made in the Qatari 
written pleadings are at least of equal value. 


One criticism was that the Bahraini statements were made 18 months 
after the events. But the first Qatari narrative was itself filed as part of 
the Qatari Memorial only about 3 months previous to the date of the 
Minister's statements, so the delay in preparation can hardly be regarded 
as a significant factor. 


Moreover, it remains a fact, as Bahrain has indicated, that the accuracy 
of the statements has never been challenged, Qatar has referred to the 
footnote on page 34 of its Reply as being a denial of such accuracy. But 
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me of its existence, Sir lan did not provide me with a text and time has 
not permitted me to look it up again, But now that he has put the idea in 
my mind, I can of course recall that there are many international texts 
of what may be called "sub-binding" quality. Often they are called "soft 
law" — prescriptions which are clearly intended to be a guide to conduct, 
often very specific in content, but not intended to have legal force. The 
Stockholm Declaration on the Environment would be one example. The 


so-called "Compromis de Luxembourg" on voting within the Council 


of the European Community would be another. Other examples will, | 


am sure, readily occur to the Members of the Court. 


As І suggested last Friday, there was no reason why the Bahraini 
Foreign Minister on 24 December 1990 should have thought that the 
Doha Minutes were going to differ legally from previous minutes of 
similar character adopted on previous occasions. No, says Sir lan. The 


minutes emanated from "a serious and profound discussion". "Some 
progress had been made — or so it must have seemed to the vast majority 
of the participants" — though how that last fact, this is me not him, how 
that last fact is to be established before you I do not know. "Three 
important elements had certainly been agreed." And then, hey presto, 
"Bahrain's negotiators would or should have known that the Doha 
Minutes were intended to embody legally binding undertakings." What 
would the negotiators at Stockholm or at Luxembourg have thought? 


Here is the old cracked record again. What is it that converts the features 
mentioned by Sir Ian into "intent to embody legally binding 
obligations"? Sir Ian speaks of a kind of intent that appears to be 
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As I have already submitted in the first round, the evidence of the 
Bahraini Minister is perfectly admissible. The only question is the 






weight to be given to it. What the Minister has said has not been 






challenged by comparable evidence. My submission is that the Court 







may take that statement into account as an indication that the 1990 
Minutes are not intended to be a legally binding instrument. 






That said, however, let it not be thought that Bahrain is unwilling to 






respond to the substance of Qatar's comments on the legal quality of the 
1990 Minutes. As Sir Ian has correctly observed, "a cracked 







gramophone record is no substitute for reasoned argument". Well, | 






must suggest that the reiteration by Qatar of its view that the 1990 






Minutes were intended to be legally binding partakes more of the 






former than of the latter quality. 







The Court is told that on this matter I distorted my learned friend's 






argument by complaining that he had not specifically demonstrated the 






intentions of the Parties and that he had, instead, concentrated on 






analysing the operative provisions of the text. However, 1 respectfully 






adhere to the submission that there is a clear distinction between content 







and intent. The mere fact that the "content" of an instrument is of a kind 
that could be legally binding if deliberately made so does not mean that 






it is legally binding. The result depends upon context, form and 






expression. Sir lan was good enough to bring to the attention of the 






Court an article that I had quite forgotten that I had written some 






eighteen years ago entitled "Gentlemen's Agreements". How the follies 






of one's youth return to haunt one. Unfortunately, apart from reminding 
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The specific point for consideration is the question raised by Sir Ian 
Sinclair as to whether the state of mind of the Bahraini Foreign Minister 
in signing the Doha Minutes could have any relevance to their legal 
quality. Sir Ian constantly invokes the rules of the Vienna Convention 
dealing with the interpretation of treaties for the purpose of determining 
whether there exists an intent to create a treaty. In passing to the specific 
point I want to make, I must observe that this technique suffers from a 
major flaw. The process of interpreting a treaty assumes that a treaty 
exists, that there has been a meeting of minds to bring into being. Here, 
the issue is rather different. It is whether the treaty has come into 
existence by reasons of a conjunction of wills or intentions. The rules 
for interpreting a treaty really cannot be applied in an entirely different 


situation. 


However, for the sake of argument, I shall pick up the authority that Sir 
Ian cites and note one very pertinent element in it. The reference is to 
the comment of the International Law Commission on what is now 
Article 31 of the Vienna Convention headed "General Rule of 
interpretation". This commentary states that "The article ... is based on 
the view that the text must be presumed to be the authentic expression 
of the intentions of the parties." I would point to the word "presumed". 
Whatever the text may say, it can only be presumed to be the authentic 
expression of the intentions of the parties. The commentary does not say 
that the text is the conclusive expression of the intention. Nor does it say 
that the presumption is irrebuttable. It is no more than a presumption, 
Behind the presumed intention there must be a real intention. If that real 
intention can be proved, then there is no reason to disregard it. 
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‘itself personal knowledge, but would have wanted to cover whatever 
might have been agreed. 


To this the Agent of Qatar responded yesterday by agreeing that Oman 
would not have known of "the various so-called agreements" reached 
during the Tripartite Committee meetings. 


For that reason, he argued, the phrase in question must be understood 
as referring to the one item about which Oman knew, namely, the 1987 
Agreement. I reply, I ask "Why so?" In particular, I venture to reinforce 
the submissions that I have previously made to the Court, by the 
following observation. If, as Qatar suggests, the only item which Oman 
had in mind as having been previously agreed was the 1987 Agreement, 
the obvious and natural thing for it to have done would have been to 
have named it specifically. The fact that it did not do so, but instead 
used а more obscurantist general expression, is а perfectly 
understandable reflection of its uncertainty about what might have been 
agreed, of showing a disinclination to be specific and, therefore, of 
keeping the position open to cover the possibility that there might have 
been other matters agreed upon besides those covered by the 1987 
Agreement. 


THE LEGAL STATUS OF THE 1990 MINUTES 

The second matter to be considered is closer to the centre of things, It 
is whether the 1990 Minutes can properly be regarded as a legally 
binding treaty or international agreement falling within the scope of 
Article 36 of the Statute of the Court. 


ا 
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that he has received at the hands of the doctors on the other side. It 1s 
my submission, but with no regret, that his condition is mortal and that 


his demise 15 imminent. 


Analogies are all very well, Mr. President, but there is one major flaw 
in this one. It may suggest that our patient was once alive. The premise 


is false. He was always dead. 


In carrying out this enquiry — I am not sure whether to call it 
post-mortem or ante-mortem — I shall deal with only a few symptoms 
of the disease identified by learned counsel for Qatar. And here, Mr. 


President, I re-enter the vocabulary of the law. 


TO REAFFIRM WHAT WAS PREVIOUSLY AGREED 
BETWEEN THE PARTIES 

May 1 begin by disposing briefly of one point that arises on paragraph 
| of the Doha Minutes: "That which had previously been agreed 


between the two parties was reaffirmed.” 


Bahrain has argued that that reaffirmation must have been intended to 
cover more than the 1987 Agreement. This provision, it will be recalled, 
first appeared in the Omani draft of the 1990 Minutes. Bahrain argued 
that, although Oman would have known of the 1987 Agreement, it 


could not have known of the content of whatever might have been 


subsequently agreed between the Parties in the Tripartite Committee. 


Oman would, therefore — so Bahrain continued — not have intended to 


limit the range of "matters previously agreed” to matters of which it had 
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Mr. Lauterpacht: Mr. President, Members of the Court, every case must 
have a heart. At the heart of this affair lies the text that we call the 1990 






Minutes. At the heart of the 1990 Minutes lies paragraph 2. At the heart 






of paragraph 2 lies the sentence (in the United Nations translation) 







"Once that period has elapsed the two parties may submit 


the case to the International Court of Justice, in accordance 






with the Bahraini formula adopted by the State of Qatar and 






the arrangements relating thereto." 







And at the heart of that sentence lie the words "the two parties". No 


matter how much our distinguished opponents may suggest the 






independent force of the 1987 Agreement; no matter how much they 






may decry the activity of the Tripartite Committee and attempt to 






consign it to a premature grave; no matter how much they may seek to 






exaggerate or disregard a limited consent; no matter how much they 






may pretend that the quality of an application rests not upon its own 






content but upon the possibility of subsequent conduct on the part of the 






Respondent State which for good reason it has declared it will not 






pursue, and which, in any event, anticipates a degree of compliance by 






the Court that no litigant has the right to assume; none of these things 






can affect the heart of the matter, They are all, so to speak, adipose 






tissue — on the identification of which I can rightly claim to be an expert. 






Unless the Applicants in this case can get the heart of the matter to beat 






firmly and steadily the corpse cannot take life. 






Fated as I have hitherto been to deal with the issues relating to the 1990 






Minutes, it falls to me to examine the patient in the light of the treatment 
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Thereafter Professor E. Lauterpacht 


pleaded saying: 
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settlement of the existing dispute. What is required under Article 40 of 
the Више | is to о reject d the p EE t appead, i ia order і to have a 


dispute", eluding the mowe fist ofi issues уйт were defined in ithe 
agreed Minutes adopted on 7 December 1988 at the Sixth Meeting of 
the Tripartite Committee. 


Mr President, that is the end of my statement. I thank you and the 
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We venture to suggest, Mr. President, that, in taking its decision, the 
Court should recall that Bahrain is asked to do what few States have 
done, or are prepared to do, namely to put in issue before the Court 
territories over which it execises long-standing sovereignty. This is the 
reason why I said in my previous intervention that: 


"Bahrain has never consented, through the Bahraini formula 
or otherwise, to submit to the Court its sovereign rights over 
these essential parts of its territory which are the Hawar 
Islands, and Dibal and Qait'at Jaradah. By its formula, and 
relying on the 7 December 1988 Minutes, Bahrain was 
prepared to go to Court only if and when its own claims with 
respect to Zubarah, the Janan island as part of the Hawar 


group of islands, the archipelagic baselines and the pearling 
and fishing areas were equally considered and decided by 
the Court, at the same time, within the same set of judicial 


proceedings" ... 


"with all issues of dispute to be considered as 
complementary, indivisible issues, to be solved 
comprehensively together", 


as it is demanded by the First Principle of Mediation, accepted by the 
Parties. 


It follows that the present one-sided Application is not an equitable and 
valid basis for proceedings intended to achieve a final judicial 
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Professor Salmon's simple answer is to say: let Bahrain complete the 
subject of the dispute by filing its own claims, including Zubarah. As to 
Qatar's claims, concerning the Hawar Islands and what Qatar calls the 
shoals, they have been filed with the Court, ' 


But there is a missing element in this view of the case by Qatar. What 
is missing is an all-encompassing, agreed reference to the Court, such 
as the Act of Lima, authorizing expressly each Party to submit its own 
claims. The Doha Minutes, contrary to Professor Salmon's supposition, 
cannot perform that role because their very terms do not contemplate 
nor authorize such an exceptional procedure. To support Qatar's 
interpretation the relevant phrase in the Doha Minutes should have 
provided as follows: "Once that period has elapsed each Party may 
submit its own claims to the ICJ". But this was not the formulation that 
was adopted at Doha. 


In its future judgment the Court has to determine whether Bahrain has 
consented to "the subject of the dispute" as that dispute has been 
defined in the Qatari application. This is so, because Qatar's final 
submission is to the effect that the case should go on as it stands, on the 
basis of the Application Qatar has filed, thus limited to its own claims. 


This means that it is necessary for the Court to determine with respect 
to the present Application whether there is, here and now, consent by 
Bahrain to have its sovereignty over Hawar Islands and Dibal, and Qit'at 
Jaradah, submitted to judicial decision in these proceedings. 
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Mr. JIMENEZ DE ARECHEGA: Mr President, Members of the Court, 
my learned friend Professor Salmon has contended in the second round 
that the "subject of the dispute", which an applicant is required to 
indicate in its application, is defined in paragraph 2 of the Doha Minutes 
in the phrase which merely says "the question". 


This is a new thesis, not alleged in the Application itself which, in trying 
to define the subject of the dispute, refers only to the Bahraini formula. 
In any event, an elliptical reference to "the question" is absolutely 
insufficient for the Court to determine whether there is the required 
consent of both Parties with respect to "the subject of the dispute". 


Realizing the insufficiency of this contention Professor Salmon also 
had recourse to the Bahraini formula, incorporated in the Doha 
Minutes, 


But the Bahraini formula has also been drafted in a general and abstract 
way. ~it is a formula which requires to be completed and filled in with 
an indication of concrete issues. 


Both Parties agree that the Bahraini formula was designed to include 
Zubarah; it constituted an answer to the late Dr. Hassan Kamel's 
reservation opposing the Bahraini claim of sovereignty with respect to 
Zubarah. 


But, as a general and abstract formulation it does not assist the Court in 
its task of determining whether there is consent of the Parties 
concerning the subject of the dispute. 








= The next to speak was - 
Professor E. Jiménez de Aréchega 





But in this case there are additional factors to be taken into account. At 
Doha the Parties re-affirmed that agreement. Moreover, in accepting the 


Bahraini formula, Qatar knew that, because of the whole history of 


negotiations in the Tripartite Committee, this would be understood as 


accepting article II of a Special Agreement. 


Thus, what Qatar cannot say 15 that, at Doha, it confirmed its acceptance 
of the prior,albeit provisional, agreement to proceed by way of a Special 
Agreement and, at the same time, argue that it obtained at Doha 
Bahrain's consent to proceeding without a Special Agreement, by 
unilateral application. It 15 a simple question of consistency. The Qatari 


argument has to be rejected because it is simply inconsistent. 


I would emphasize that, in showing that Qatar's arguments are 
inconsistent, I attach no greater legal quality to the Doha Minutes than 
to the Tripartite Committee Minutes. They all recorded agreed steps en 
route towards a final agreement. I reject entirely Sir lan Sinclair's view 
that the Doha Minutes were binding, unlike the Tripartite Committee's, 
because at Doha they were intended to "pin down" the Parties. Mr. 
President, all agreed minutes "pin down" signatories in this provisional 
way, and the Doha Minutes are no different from the Minutes of the 


Tripartite Committee. 


Mr. President, Members of the Court, this concludes my statement, and 
| thank you for your courtesy and patience. Could I now invite you to 
call on Professor Jiménez de Aréchega? 
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Of course, Mr, Shankardass keeps repeating that it was not stated in the 
1987 Agreement to be the only way. I accept that. But the point is that,, 
within the ‘Tripartite Committee they decided this was the way to be 
followed, After some initial uncertainty Dr. Hassan Kamel entirely 
accepted that, And I see no basis in the records for suggesting that the 


method of seisin was still an open question at the Sixth Meeting. 


It must by now be clear to the Court that Qatar wishes to rid itself of the 
embarrassment of having agreed, in the Tripartite Committee, to seek 


a Special Agreement. 


Bahrain does not argue that these agreements reached in the Tripartite 


Committee were treaty commitments, beyond revocation, 


The process of negotiations in the Tripartite Committee, like the 
negotiations of any agreement or treaty, is one in which, step by step, 
the component elements are agreed. Obviously at each stage that 
agreement ts "provisional", in the sense that both Parties will want to 
look at the whole text, with all its components, before saying "we have 
an agreed text.’ And, even then, the Parties will be fully bound only 
when they have given their formal acceptance — by ratification, 
acceptance or signature — whatever method the relevant final clauses 


stipulate. 


Applying this to the negotiations in the Tripartite Committee, Bahrain 
does not argue that each agreed step was fully binding the moment it 
was agreed. Thus, when the Parties agreed to draw up a Special 


Agreement, there was no final commitment at that stage. 
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power to terminate paragraph 3, without the consent of the other Parties, 






escapes ME. 







Then as to the statements made by King Fahd and Shaikh Mohammed 






at Doha, suggesting the Tripartite Committee was still in being, Mr. 






shankardass suggests the statement was "obviously made in the context 






that if was a duty the Committee had failed to discharge" (CR 94/7, p. 
21). 










That is not what King Fahd is reported as saying. I can only request the 
Court to read the text of the report (CMB, Vol. П, р. 160). 






Mr. President, the suspension of the work of the Tripartite Committee 






in 1989-1990 has been satisfactorily explained by both Parties: it was 






due to the active resumption of Saudi mediation on the merits. There is 






no possible basis for assuming that this body, established by treaty, has 






been terminated. Indeed, Qatar overlooks a rather elementary point. The 






termination. of the Tripartite Committee would not in any event 






terminate all that had been provisionally agreed in that Committee. 






Why should it? To bring to an end the machinery for negotiation does 






not automatically bring to an end the content of agreement already 






reached via that machinery. 










50, if the Committee remained in being this carries the clear implication 
that its work was unfinished. What, then, was its work? It had decided 






that the preferred way to implement the 1987 Agreement in principle to 






go to the Court was via a Special Agreement: and its work was to 






complete that Agreement. Qatar has not disputed that. 
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they have previously negotiated, should wish to confine that 
re-affirmation to points third parties may know about is not clear to me 


at all. 


Second, Qatar argues that the Tripartite Committee was at an end and, 
In consequence, the understanding that the Parties would proceed via 


Special Agreement had been abandoned, 


Mr. Shankardass, as counsel for Qatar (CR 94/7, p. 20) suggested that 
this failure had occurred by the end of 1988. 


In the first round I had suggested (CR 94/5, pp. 35-36) that this 
reasoning was unacceptable. The Minutes say nothing about 
terminating the Committee, and, on the contrary, disclose that Bahrain 
would go away and think about the Qatari idea for two annexes. 


Moreover, Saudi Arabia could not unilaterally terminate a dispositive 


provision іп а tri-party agreement without the consent of both Qatar and 
Bahrain, And, finally, at Doha both King Fahd and Shaikh Mohammed 


stated that the Tripartite Committee was still in being. 


Qatar's answer to these points ts that the consent of Qatar and Bahrain 
to the termination of the Tripartite Committee established in paragraph 
3 of the 1987 Agreement by Saudi Arabia was not needed because 
Saudi Arabia was given "another role and duty" under paragraph 4; I 


cite Mr. Shankardass. 


Mr. President, I am baffled. Paragraph 4 provided for Saudi Arabia to 


continue its good offices. How that can be interpreted as including a 
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need for a Special Agreement, bringing a unilateral claim excluding 






Zubarah. 







50, Qatar's interpretation faces these considerable obstacles — quite 






apart from the meaning of "al tarafan" — which arise from the 






inconsistency between Qatar's interpretation of what was agreed at 






Doha and these two, clear phrases in the Agreed Minutes. 








How does Qatar explain these inconsistencies? Qatar offers two 


explanations: 











Firstly, Qatar argues that the "re-affirmation" was confined to the 1987 
Agreement and the commitment in paragraph 1 of that Agreement to 






have recourse to the Court, Thus all the agreements reached in the 






Tripartite Committee, including the agreement to proceed by way of 






Special Agreement, can be ignored. 











In the argument of the Agent for Qatar yesterday we were given the 


reasoning behind this extraordinary interpretation. of what was 






re-affirmed at Doha. The reasoning seems to run as follows. Qatar says 
that the GCC members knew of the 1987 Agreement, but did not know 







of the other agreements reached in the Tripartite Committee. 






Therefore, says Qatar, at Doha the Parties! re-affirmation of their 






previous agreements was confined to the 1987 Agreement. Mr. 






President, I see no logic in that: and it is certainly not what the Doha 






Minutes say. Why two parties, in re-affirming points of agreement 
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(ii) "the two Parties may submit the case to the International 
Court of Justice, in accordance with Bahraini Formula..." 
It has to be recalled that there were three distinct elements to this 


formula. These were 
First, а "neutral" framing of the issues, 


Second, а clear understanding that it was designed by Bahrain to allow 
Bahrain to bring its claims concerning Zubarah, an understanding Qatar 


does not deny, and 


Third, à common acceptance that the Bahrain formula was to be 


contained in Article H of a Special Agreement. 


Now, insofar as Qatar wished to accept this formula at Doha, Qatar had 
to accept all three elements: the "definitional" element, the element of 
intent or purpose, and the element of context. It was not open to Qatar 
to accept just the first element, and reject the second and third. In fact, 
Qatar has not really accepted even the first element. Qatar's Application 
is not in the neutral terms of the Bahraini formula. The issues put to the 
Court by Qatar in its Application are not an accurate reflection of that 
formula but are rather selective and self-serving. Qatar pays no more 
than lip-service to the requirement — the fundamental requirement — that 
the Parties must be agreed on the subject-matter of the dispute which 


they refer to the Court. Thus, this phrase, too, runs counter to Qatar's 


interpretation of the Doha Minutes. Qatar cannot, at the same time, 


"accept" the Bahraini formula with its three elements and disavow the 
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The PRESIDENT: Merci, Professeur Weil. I give now the floor to Mr. 






Bowett. 











Mr. BOWETT: Thank you Sir. Mr. President, Members of the Court, 
both Parties agree that, pursuant to the 1987 Agreement, they accepted 






no more than a commitment in principle to refer all their disputes to the 






Court. It is common ground that the 1987 Agreement was not per se a 






basis of Jurisdiction: it required implementation to become effective. 






Both Parties agree that, within the Tripartite Committee, the Parties 






agreed that the method of implementation should be a Special 






Agreement. 











The question arises, therefore, of how Qatar attempts to show that this 
clear agreement to proceed to the Court under a Special Agreement was 






changed. The central Qatari argument depends upon the use in the Doha 






Minutes of the phrase "al tarafan". Professor Lauterpacht has 






demonstrated that this argument is totally unpersuasive. 









In addition, however, Qatar has to explain away two further phrases in 


the Doha Minutes which, I submit, are clearly inconsistent with Qatar's 






interpretation. I take the first phrase: 










(i) "that which had previously been agreed between the two 


Parties was re-alfirmed" 






Given that the Parties had previously agreed to proceed via a Special 






Agreement, this phrase in the Doha Minutes must confirm that common 






intention. I take the second phrase: 
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Thereafter Professor D. Bowett 


said in his pleading: 
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As to the statement that I proceeded in the manner of the “old-time 
chemists" who "love neatly arranged jars with their distinct labels" (CR 
94/7, p. 61), I take this as a compliment, for I have tried to follow the 
line mapped out by the Court and by eminent legal scholars, who have 
all made a rigorous classification of titles of jurisdiction. I should like 
in any case to pay tribute to the talent and elegance of my colleague and 
friend Jean-Pierre Quéneudec, since it is with him more especially that 
I had the pleasure of crossing swords. 


Mr President, Gentlemen of the Court, allow me to tell you once more 
how happy and honoured I am to have been able, with the benefit of the 
Government of Bahrain's confidence, to address you here. I thank you 
for your forbearance and I would request you, Mr. President, kindly to 


give the floor to Professor Bowett. 
















proceedings must be instituted jointly" (CR 94/7, p. 51). It constitutes 
à legal rule occupying a central place in the international legal system. 










Mr. President and Members of the Court, following my exposition 
before the Court, I was expecting — quite frankly, I was dreading — a 







contradiction on the need for consent to seisin as the third essential 






aspect of consent to jurisdiction, and a contradiction also on the 


identification of the title of jurisdiction advanced by Qatar. The oral 






arguments we heard yesterday disappointed my expectation and... 






dispelled my fears. 







That no requirement of consent to seisin existed was affirmed without 







the backing of one shred of evidence. 






As to the title of jurisdiction, we were merely told that seeking to admit 


Qatar's Application in a "predetermined pattern" — which we should 






lake to be the "pattern" described by the Judgment in the Land, Island 






and Maritime Frontier Dispute (El Salvador/Honduras) case — "is 






tantamount to forgetting that Article 36, paragraph 1, of the Statute has 
never been interpreted literally" (CR 94/7, p. 61). I had myself 
subscribed, in the same terms, to the latter analysis of Article 36, 








paragraph 1, adding that it was the reality of the consent rather than its 






formal vehicle that was decisive (CR. 94/6, pp. 20-21). 







On the title of jurisdiction advanced by Qatar, we are, as it were, 


consequently left in the air. 
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Application; now, however, we are told that it was the breakdown of the 


negotiations that left no other option. 


Here, once more, we have a denial of the requirement of consent to 
seisin. This contention is tantamount to arguing that if two governments 
wishing to submit a particular dispute to the Court for settlement do not 
manage to agree on the drafting of a special agreement, they are 
presumed ipso facto to have consented to unilateral seisin, since there 
was no other option for bringing the case before the Court. In other 
words, failure of joint submission is turned, by some weird alchemy, 
into agreement on unilateral submission; or, if one prefers, consent to 
unilateral seisin is inferred from a failed attempt to negotiate a special 


agreement. 


It is no longer because the parties may have decided by common 
consent, even if just implicity, to authorize unilateral seisin that the 
Doha Minutes are, right at the very end of these proceedings, presented 
as legitimizing Qatar's unilateral Application but because, given that the 
Parties had not managed to agree on the wording of a special agreement, 
the filing of an application had become the only possibility of 
implementing the broad decision taken in 1987 to resort to judicial 
settlement. The Court will appreciate the peculiar logic of this 


reasoning. 


Consent to seisin, the crux of the fundamental principle of consensual 


jurisdiction, does not, contrary to what Professor Salmon has said, rest 





on "a dogma that is presented as a revealed truth, namely that the 
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shall simply observe that it is to an objective reality — which found 
expression in the texts — that I referred when I insisted on the crucial 







importance of the textual change made at Doha on Bahrain's initiative 
and accepted by Qatar. I shall add that if the Parties had really intended, 






at Doha, to authorize each of them in future to act unilaterally and 






separately, it is certainly not to the formula contained in the Doha 







Minutes that they would have had recourse, but to the classic, usual, 


clear and simple formula "either party", which, as it happens, the 
р y 






rejected. 







In the hope of establishing against all the odds a semblance of consent 






to unilateral seisin at Doha, Qatar advanced a somewhat novel 







argument in the second round or oral statements, which was revived 


with an insistence that will not have escaped the Court's attention" the 






commitment entered into in 1987 to bring the dispute before the Court, 






it was explained to us at length yesterday, could not remain unfulfilled 
p g А 






simply because the attempt to negotiate a special agreement had failed 






the path of the special agreement having been abandoned, there 






remained "no other option but the written application" (CR 94/7, p. 63; 
cf. p. 20). 








The Court will have noticed that this theme of the inevitability of 






unilateral seisin seems, in the thinking of our adversaries, to have 






replaced the original theme that, the Parties being agreed on the 






essential, there is no longer anything today to prevent the Court from 






exercising its jurisdiction. Previously, it was the almost complete 






agreement of the parties that was relied on to justify the filing of the 
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Without any doubt embarrassed by the devastating nature of this 
established and undisputed fact, the Agent of Qatar has sought to 
minimize its importance. For any lawyer, for any person with common 
sense, to set aside, during the negotiation of a jurisdictional clause, the 
words "either of the Parties" and replace it with "the Parties” signifies 
that it is the action of the two Parties, and not that of one of them acting 
alone, which is required. For Qatar, on the contrary, the natural and 
ordinary meaning of the terms must be inverted, since, if we are to 
believe the Agent of Qatar, it was in order to permit the unilateral seisin 


that this change was made: 


"On the Omani draft (the Agent of Qatar said yesterday), 
Bahrain simply changed ‘either of the parties' to 'the parties’, 
thus making clear that both Qatar and Bahrain had the right 
to make a unilateral application to the Court." 

(CR 94/7, p. 16) 


And Professor Quéneudec, in his effort to demonstrate that the Parties 
had "left the possibility of a unilateral seisin open" (CR 94/7, p. 60), 


glossed over this highly significant change in the wording of the Doha 


Minutes, a change which I would say closed — rather than left open — 


any possibility of a unilateral seisin. 


Sir Тап Sinclair has warned against the temptation, when interpreting à 
treaty, to give priority to the subjective intention of the negotiators over 
the will of the parties as expressed in the text (CR 94/7, pp. 34 ££.). 
Leaving aside the question of the legal nature of the Doha Minutes, I 
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play on the two registers of real, albeit implicit, consent and consent 


which is simply presumed. On the one hand, the Doha Minutes 






continued yesterday to be presented as expressing the agreement of the 






Parties on the possibility of one or two unilateral applications. On the 






other hand, and concomitantly, it was repeated to us yesterday that, 






since the Parties have not expressly taken up a position on the type of 






seisin and have not "formally excluded" (CR 94/7, p. 63) unilateral 






seisin, consent to the latter was to be presumed, 







I shall not once again go over the legal impossibility of accepting the 






unacceptable idea of a merely presumed consent. The question 






consequently comes down to ascertaining whether, at Doha, the Parties 






— both Parties — did or did not give their consent to unilateral seisin. This 






consent, as we are agreed with the opposing Party, may be implicit, 






provided it is certain, bearing in mind the circumstances of the case. It 






may have been given in any form whatever. But it must actually have 






been given, whether "unequivocally" or "incontrovertibly". 






In the first round of our pleadings, we showed that there could be no 






question of a "meeting of minds" at Doha on unilateral seisin, since, at 






Doha, Bahrain obtained Qatar's agreement to substitute the words "the 






Parties" for the words either Party" or "each of the Parties" proposed 






by Oman. As I have already said, this fact is not contested by Qatar (RQ, 
para. 3.66, CR 94/3, p.20) and has been acknowledged in Qatar's written 
and oral pleadings. Let me therefore repeat that an explicit "no" cannot 








be understood as an implicit "yes". 
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standpoint of the special agreement being negotiated. Yesterday, 
counsel for Qatar went so far as to put forward the — most certainly 
unexpected — idea that this formula (the Bahraini) “was more 
appropriate to the seisin of the Court by means of an application", and 
"that it was more appropriate to serve as the basis for a unilateral 
application by each of the Parties" than to seisin of the Court by means 
of a special agreement (CR 94/7, p. 59). so let me ask: are governments 
in the habit of drafting clauses by which they envisage that the Court 
may be seised unilaterally, by an application by either of the Parties, on 
the basis of the type of wording used in the Bahraini formula, namely 


"The Parties request the Court to decide any matter ...etc."? 


Fifthly, does consent to jurisdiction imply consent to seisin, and more 
precisely to unilateral seisin? On this question, which lies at the heart 
of our case, our opponents' ideas would seem to have evolved 
somewhat. Luckily, there has no longer been any question of the radical 
distinction between jurisdiction properly speaking, which Qatar 
acknowledges falls within the purview of the consensualist principle, 
and seisin, a simple "question of procedure", which would therefore not 
fall to the same extent wiihin the scope of the voluntarist requirement. 


But if the extreme thesis, denying all requirements of consent to seisin, 


appears to have been abandoned, Qatar has nevertheless not rallied to 


the concept, which I have had the honour to discuss before the Court, 
of the consent to seisin, an integral component of the general principle 
of consensual jurisdiction. There would still appear to be complete 


ambiguity on this point in Qatar's arguments, and Qatar continues to 





AL WATHEEKAH - 243 






Mr. WEIL: Mr. President, members of the Court, the second round of 
oral pleadings is an opportunity to take stock of and draw up the balance 






sheet of agreement and disagreement between the Parties. 







Firstly, the Parties are agreed in seeing our case as a matter of 
jurisdiction, and not a matter of procedure or admissibility. 










secondly, the Parties are agreed in considering the consent of the Parties 


as the condition of the Court's jurisdiction. 











Thirdly, where we and our opponents part company is the fact that they 
contend that the commitment made by the Parties in 1987 to submit 






their disputes to the Court should be given effect, even al the cost of a 






unilateral seisin not intended by the Parties and, in any case, never 






accepted by either of them. For our part, we consider that the title of 






jurisdiction resulting from the agreement of principle between the 






Parties to have their disputes settled by the Court in preference to any 






other type of settlement remains imperfect, "inchoate" as I said, so long 






as the Parties have not agreed also on the subject and scope of the 






disputes and on the method by which the Court will be seised. 








Fourthly, while stressing the complete and definitive nature of the 
commitment made in 1987 to have their disputes settled by the Court, 






Qatar continues to claim that the assent it gave in Doha to the Bahraini 






formula stemmed from the consent of the Parties to the subject and 






scope of the disputes (CR 94/7, pp. 45 and 58). We have shown that that 






was the subject and effect of the Bahraini formula only from the 
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ter Professor P. Weil 


+. 


pleaded say ing: 
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The PRESIDENT: Please be seated. The Court will hold this morning 
its last hearing in the course of which it will hear Bahrain on its second 
round of oral proceedings. I give therefore the floor to the Agent, His 
Excellency Minister Mohammed Al Baharna. 


Mr. AL BAHARNA: (Greetings) Mr. President,, Members of the Court, 
in opening the second round of oral pleadings on behalf of the State of 
Bahrain. I should like to outline the order in which counsel will address 
the Court: 


firstly, Professor Weil will return to the question of consent to the 
jurisdiction of the Court: 

secondly, Professor Bowett will concentrate on the 1987 
Agreement and the work of the Tripartite Committee; 

Dr. Jimenez de Aréchega will consider the question of the subject 
of the dispute and refute Qatar's contention that this is defined in 
paragraph 2 of the 1990 Minutes; and 

Professor Lauterpacht will address the status and effect of the 1990 
Minutes. 


Finally, I will conclude by summarizing Bahrain's perception of the 
principal points in this case. 


Mr. President, I should be grateful if you would kindly call on Professor 
Weil to address this Court. 
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The oral pleadings during 
this round commenced with 
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The Second Round of 
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The last day of pleadings on 
11 March 1994 
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the two parties on the formulation of the question which will 
be presented to the International Court of Justice by each of 
them, which is as follows: — as specified in the Bahraini 


memorandum. 

The two parties request the Court to decide..." 
Did the original Arabic of which the foregoing is a translation, when it 
specified "by each of them" and "The two parties" request, use the same 


terms or different terms for these two phrases? 


Thank you, Mr. President. 


eo oes 


With the pleading of H.E. Dr. Husain Al Baharna the First 
Round of oral pleadings was concluded. The Second Round of 
pleading was fixed for 11 March 1994, 





with the Bahraini formula accepted by the State of Qatar 
and the arrangements relating thereto." 


Does this provision indicate that (a) in the period of continuation of 
Saudi good office, Saudi Arabia would endeavour to bring about a 
settlement of the substance of the dispute; (b) during that peirod, the two 
Parties may not submit the case to the Court; and (c) once that period 
had elapsed, the two Parties may submit the case to the Court? 


Г address this question to both Parties and the subsequent questions as 
well. And as for these subsequent questions I appreciate that expert 
opinions before the Court have addressed them at any rate in some 
measure but I should be interested in any observations of counsel 


nevertheless. And the second question is this: 


2. In paragraph 2 of the Doha Minutes (in the UN translation), it is 
specified that "the two parties may submit the case" to the Court, 
whereas paragraph 3 provides that, thereafter, "if a fraternal agreement 
acceptable to both parties is attained", the case shall be withdrawn. 
Does the pertinent phrase or do the pertinent phrases in the Arabic text 
from which these passages have been translated, in their references to 
"the two parties" and to "both parties", differ in paragaph 2 and 3, or is 
it or are they the same? 


The third question is this: 
3. The translation of the draft of minutes on Saudi Arabian Foreign 
Ministry note paper of 24 December 1990 provided that: 


вел AI TAAIATLIEEL ALI 
єл : x i + li AL الآ‎ д 1} a | 44 CE IH. 





débats. de poser toutes questions qu'ils souhaitent à l'une ou à l'autre ou 
aux deux Parties al-tarafan et cela conformément au Réglement de la 
Cour en ses articles 61 et 72. Mais avant de donner la parole au 
Vice-Président, M. Schwebel, qui Souhaiterait poser ses questions aux 
deux Parties, je voudrais vous dire premierement, qu'il vous s peut-óme 
а vitesse de dictée, la note complete des textes des questions. Celles-ci 
vous seront distribuées tout à l'heure, aprés qu'elles auront été 
formulées par le. Vice-Président. Deuxièmement, qu'il appartient à 


chacune des deux délégations de choisir la méthode orale ou écrite pour 


répondre à ces questions, Troisiéemement, que sil s'agit de 


répondreoralement, bien entendu, la possibilité en est offerte aux deux 
Parties ou à celled'entre elles qui le souhaite lors de notre prochain 
scond tour deplaidoiries. S'il s'agit d'un choix de réponses par écrit, la 
Cour prie les Parties de bien vouloir lui tenir leurs réponses dans un 
délai raisonnable. Cela dit, je donne la parole au Vice-Président pour les 


questions qu'il entend poser. 


The VICE-PRESIDENT: Thank you, Mr. President. The first qustion is 


this: 


l. The Doha Minutes (in the UN translation) specify that "the good 
offices" of the King of Saudi Arabia "in addressing the dispute between 


the two countries" shall continue unitl May 199]; 


"Once that period has elapsed, the two parties may submit 


the case to the International Court of Justice, in accordance 
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1 hope Qatar will feel able to respond clearly and fully to these 


questions. Its answers will, I am sure, be of great assistance to the Court 






in resolving the questions before it. They will also enable the Court to 






judge for itself which Party has been placing unreasonable obstacles in 






the way of an agreed reference to this Court. 










Mr. President, Members of the Court, Bahrain has the same right as 
Qatar to formulate the questions on which it seeks a decision. Bahrain 






has the same right as Qatar to specify the conditions on which it is 






prepared to come before the Court, Bahrain has the same right as Qatar 






to defend its own interests in the best way it deems appropriate. Bahrain 






has the same right as Qatar to insist on its position which is entirely fair 






and reasonable. There is no reason why Qatar's preferences should be 






permitted (о prevail. There is no basis on which acceptance of Qatar's 






position can be construed as a reflection of the common consent of the 






two Parties and that is why, Mr. President and Members of the Court, 






[respectfully submit that Qatar's unilateral Application must be rejected 






as being quite outside any sustainable view of consent on the part of 






Bahrain. 






I shall reserve the presentation of Bahrain's formal submissions until the 


close of the second round of argument. 






Mr. President, Members of the Court , that concludes my statement and 






Bahrain's presentation tn this first Round. 










The PRESIDENT; Thank you, Your Excellency. Comes les deux 
Parties le savent, les Members de la Cour ont la possibilité, au cours des 
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Fifth, what is Qatar afraid of? If there is no substance to Bahrain's 
claims concerning Zubarah, why does Qatar not simply contest them on 
the merits — without raising any issue of admissibility? Why seek to 
prevent the Court adjudicating on those claims? Conversely, if there 15 
substance to Bahrain's claims, why should Qatar expect Bahrain to 
agree to place the Hawars in issue — islands long controlled by Bahrain, 
and never by Qatar — when Qatar is unwilling to accept a comparable 


commitment in respect of Zubarah? 


Sixth, if it is Article V of Bahrain's draft special agreement that deters 
Qatar, will Qatar explain why it objects to a provision the sole purpose 


of which is to prevent proposals for settlement, or offers of compromise, 


from being used in this litigation to prejudice the legal position of either 


Party? 


By insisting on a freedom to introduce settlement proposals, Qatar 
necessarily gives the impression that it has never made proposals by 
which it could be embarrassed. Does Qatar really wish to give the 
impression that in all the discussions that have taken place between the 
two sides for the settlement of the substantive dispute, Bahrain is the 
only Party that might have made any proposal that truly contained any 


element of compromise? 


Seventh, if Qatar's reasons for not participating in a joint submission lie 
outside the scope of the questions posed above, will it explain what its 


real reaons are? 
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Second, what does Qatar imagine was the purpose of Bahrain's 






amendment to the original Omani draft at Doha? I ask this question 






because Qatar's latest answer — that the amendments made no difference 






and therefore Qatar accepted them — has been shown to be totally 






unsatisfactory. 











Third, if, as Qatar argues, all that was needed to complete the 1987 


commitment to go to the Court was agreement on the subject matter of 






this dispute, and if this missing element was provided by Qatar's 






acceptance of the Bahraini formula, then why did Qatar not accept 






either the draft of a Special Agreement submitted by Saudi Arabia in 
September 1991 (CMB, Vol. П, P. 143) or the offer made by Bahrain 
of a Special Agreement on 20 June 1992 (RejB, Annex 1.3)? Both 










contained the Bahraini formula. 





Fourth, If the reason was Zubarah, can it still be said that Qatar's 
acceptance of the Bahraini formula is genuine? I say this because the 






Bahraini formula refers to "any matter" and Qatar knows the formula 






was designed by Bahrain so as to cover the inclusion of Zubarah. 






However, Qatar's Application does not include Zubarah and Qatar is 






(hus subjecting its acceptance of the Bahraini formula to a reservation 






on the scope of the Bahraini formula. So in fact we have no true 






implementation of the agreement regarding the subject-matter of the 






dispute in this case, namely, the requirements of the Bahraini formula. 






It is no answer for Qatar to say "Try your luck by bringing another 








case"! 
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each Party to present its claims to the Court by means of a separate 


application. As Professor Bowett, in his oral pleadings on last Friday, 


correctly stated, Mr. Shankardass "has misread Dr. الم‎ 
statements". And I wish to emphasize again today that an objective 
reading of my statements is consistent only with an interpretation which 
requires that claims be brought within the framework of a joint 
submission and be based on a special agreement. My words in 
December 1988 were an explanation of the meaning of the wide neutral 
formula which we call the Bahraini formula, proposed in October 1988, 
to replace the question that had previously appeared in paragraph | of 
Article П of Bahrain's March 1988 draft Agreement. 


As I said in December 1988 — and as clearly appears from the record 
(CMB, vol. П, Annex 1.17, p. 106), the general nature of the Bahraini 
formula would easily allow each side to specify its own claims within 
the framework of the formula for submission to the Court as part of a 
single case pursuant to a special agreement. It would then be for the 
Court to decide, on the basis of the written and oral pleadings, the 


content of the questions that it would have to resolve. 


Counsel for Qatar are distorting the 1986 record when they use my 
statements, as there recorded, to support an interpretation that the 
Bahraini formula would permit each Party to submit a separate 
application, resulting in two cases before the Court. The whole thrust 
of the discussion in the Committee, including my own contribution, ts 


quite to the contrary. 
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Mr. AL BAHARNA: Mr. President, Members of the Court, as Agent for 
the State of Bahrain it falls to me now to conclude Bahrain's first round 


of arguments. 


As the Court will now be aware, Qatar has sought to show that Bahrain 
has consented to the jurisdiction in this case. But it 15 clear that Qatar 
has consistently withheld its own consent to essential elements of any 


agreement to come before this Court. The picture which Qatar seeks to 


paint of itself as an eager and willing Applicant, and of Bahrain as an 


unwilling and procrastinating adversary is entirely without foundation. 


Of the many questions raised by Qatar's arguments, we have identified 
seven which are particularly important. We invite Qatar to provide clear 


answers to them. They are as follows, 


First, in the course of the work of the Tripartite Committee, where does 
it appear that either Party contemplated that there should be two 
separate cases, one brought by Qatar, and one brought by Bahrain — as 
opposed to the expression of two separate claims within the framework 
of a single case? Where is the evidence that Bahrain at any time agreed 
to two separate cases as a means of resolving the disagreement over the 
content of the question to be put to the Court? It is no good for Mr. 
shankardass and the Agent for Qatar, in claiming that this is what 
Bahrain agreed, to quote out-of-context statements made by me in the 
6th Tripartite Committee meeting of legal experts in December 1988. 
As the Court will recall, the Agent, as well as counsel for Qatar, alleged 


that in such statements I interpreted the Bahraini formula as allowing 
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The last speaker : on this day was 
H.E. Dr. Husain Al Baharna 


who said in his pleading: 
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Respondent in Qatar's case is obviously very different from its being an 
equal co-party in a case brought jointly by Bahrain and Qatar — as it had 
anticipated and hoped for. It is obviously a significant disadvantage for 
Bahrain to be placed in its present position — one to which it has never 
consented. Bahrain respectfully requests the Court to recognize that 
lack of consent, to remedy that disadvantage and to eliminate that 
position. 


Mr. President, Members of the Court, I thank you for your patient 
attention. Mr. President, might I now invite you, Sir, to call upon the 
Agent of Bahrain, Dr. Husain Al Baharna, to conclude Bahrain's first 
round of oral pleadings? Thank you, Sir. 
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Court deal with Zubarah, and with the freedom to introduce prejudicial 






evidence of earlier negotiations, On Qatar's theory of the Doha Minutes, 






the opportunity to try to achieve this objective had finally appeared in 
1990 to 199]. 








The July 1991 Application by Qatar speaks eloquently for itself. There 






is no evidence, of any kind, in the record that Bahrain had abandoned its 






wish to see that Zubarah would be dealt with, unequivocally, in one 






proceeding together with the other issues. Nor is there a shred of 






evidence that Bahrain had in any way altered its position that Article 






V had to be part of the proceeding. Finally, there is no evidence 






whatever that Bahrain had changed its constitutional requirement that 






an agreement to come to Court needed ratification. The only possible 






conclusion, Mr President, is that Bahrain never agreed to this present 






kind of case — a case that proceeds without Zubarah, without Article V, 









and without ratification. 





These conclusions are confirmed by inferences to be drawn from the 


draft special agreement proposed by Bahrain in 1992. Now, that draft 






special agreement has barely been mentioned — if it all — by Qatar in 






these oral proceedings, what reason can Qatar give us as to why it did 






not accept that? If Qatar had accepted it, we would not be here today. 






However, the very fact that Qatar did not accept it only confirms 






Bahrain's case on the absence of common consent to jurisdiction. 











Qatar's Application is far, far removed from creating a joint, neutral, 


comprehensive, balanced, agreed procedure. For Bahrain to be the 
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their commitment to go to Court, and would of course have taken the 
necessary steps to see things along in good order. A mere glance, for 
example, at Minguiers and Ecrehos (1.C.J. Reports 1953, p. 49) will 
illustrate how parties in the real world will go about concluding special 


agreements and exchanging instruments of ratification. 


Moreover, it is equally hard to imagine any application, under a real 
compromissory clause, that would run afoul of an assertion that the 


respondent had failed to ratify the treaty in question. Presumably the 


applicant would have examined this issue well in advance of bringing 


the case. But here Qatar was seeking to create a "quasi-compromissory 
clause", and Qatar was impatient. The fact that Bahrain has been placed, 
even temporarily, in the position of an unsuspecting potential 
respondent is therefore surely a "disadvantage" to Bahrain. No 
constitutional difficulty would ever have existed if matters had taken 
their normal and expected course — a course openly contemplated by 


Bahrain and its draft special agreement as early as 1988. 


CONCLUSION 

Mr. President, | now conclude. What Bahrain has said about these 
difficulties and differences is that they "suggest that it is simply not 
credible that the parties could have intended to equate the two types of 
procedure" (Counter-Memorial of Bahrain, p. 114, para. 8.17; emphasis 
added). Moreover, reflection on this one point explains why Qatar has 
brought this case in the way it has. The inference becomes unavoidable 


that Qatar wanted to have the Court establish a maritime boundary with 





Bahrain consistent with the 1947 British decision, without having the 
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plain as can be. This language is exactly the same as Article VII of the 
draft special agreement proposed by Bahrain again on 20 June 1992, 
which is set forth at No. 10 in the Hearing Book. 


Now what Qatar has done by filing its unilateral Application is to try to 
accelerate the process of judicial settlement by converting the 1987 
Agreement and the 1990 Minutes — neither of which required 
ratification under Bahrain's Constitution — into an undertaking or 
agreement that most certainly would have required ratification by 
Bahrain. The result is an ellipsis, or circumvention, of the very process 
of Bahrain's Constitution of which Qatar had been explicitly aware 
since at least March of 1988. To make matters worse, Qatar says that the 
problem of ratification is Bahrain's problem — of putting its own 
constitutional process in order — rather than Qatar's problem — of 
waiting for the appropriate consent to be given and the appropriate 
approval or ratification to be received before commencing a case, 


Mr. President, it is Bahrain's view that an agreement to ask the Court to 
determine sovereignty to Bahrain territory, such as the Hawar Islands, 
is sO important that it clearly requires not merely a fully negotiated 
special agreement, but also complete ratification and publication under 
Bahrain's Constitution. The idea that the Doha Minutes could have 


somehow been put up for ratification is patently absurd. 


Moreover, it is difficult to imagine any case brought by a real special 
agreement where a ratification issue of this sort would occur. The 
parties would naturally have come to a genuine understanding about 
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agreement, Article V or its equivalent could never realistically be 
brought into a case. Even (as suggested by Qatar) were the Court to be 
seised by two parallel applications, one of which requested evidentiary 
protection such as Article V, the Court would have then had to make the 
decision as to whether (and how) to apply Article V to the case, or part 
of the case, if it were to order joinder. There could therefore be no 
solution similar to the South-East Greenland or the Asylum cases, upon 


which Qatar has so heavily relied. 


BAHRAIN'S CONSTITUTION 
Finally, Mr. President, I turn to the question of Bahrain's constitutional 


requirements. What Bahrain seeks is a proper characterization of the 


Doha Minutes, as described by my colleague Professor Lauterpacht. 
Article 37 of Bahrain's Constitution is in the Hearing Book as No. 21 
and the relevant portion states simply that "A treaty shall have the force 
of a law after it has been signed, ratified and published in the official 
Gazette." As pointed out in our written pleadings, this provision was 
well-known to Qatar — it even formed part of the 1988 Bahraini draft 
special agreement, and Qatar knows it full well, as Professor Bowett has 


demonstrated. 


Now an actual agreement to go to Court, such as a real special 
agreement (or a real treaty with a real compromissory clause in 1t), 
would clearly have required ratification and publication under Bahrain's 
Constitution. Qatar knew this, then and today! Proof of this is Article 
VIII of Bahrain's draft special agreement of 19 March 1988. It is on 
page 4 of that document, at No. 3 of the Hearing Book. The text is as 
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Qatar to introduce it as evidence. One can think of much information, 
which, although quite public, would nonetheless be impermissible or 






prejudicial in a court of law such as evidence of prior convictions in 






municipal law. 








It was also said that the reasonableness of Bahrain's proposal is betrayed 
by the fact that Bahrain itself has invoked the texts of the Saudi 
Mediation in the present proceedings (CR 94/3, 2 March 1994, p. 56). 
This may be a Freudian slip. Article V has nothing to do with the present 







case on Jurisdiction; its prohibition is addressed only to "the nature or 






content of proposals directed to a settlement of the issues referred to in 






Article П of this Agreement", This means proposals actually attempting 






to settle the substantive issues on the merits, not proposals directed to 






the methods by which they might be settled. 







At the end of the day, Mr. President, the important thing about Article 






V is that Bahrain insisted that it be in, and Qatar insisted that it be out. 






Although we say that it was in no way unreasonable for Bahrain to insist 
y y 






that it be in, that is not the issue. The Court is not now being invited to 






apply Article V. What we are considering now is whether Bahrain ever 






gave its consent to a proceeding that could be brought without Article 






V. Well, the answer is simply that it did not. 







Unless Article V is brought in by a special agreement, it is of course 
unworkable. There has been no discussion between the Parties of the 










scope and content of Article V; and, unless the Parties can work out 


agreed limits and guidelines for admissibility of evidence, in a special 
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Qatar has tried to prove that Article V is excessive and unworkable. 
Thus Professor Salmon has fancifully enlarged the object and purpose 
of Article V, so that it can even be read as covering "une proposition 
concrétisée par us accord" (CR 94/3, 2 March 1994, p. 52), thus going 
beyond the Chorzów rule. But Article V is by its terms limited to use of 
"proposals directed to а settlement" — surely implying that it would 
have no relevance to situations where a settlement had actually already 
been reached. Professor Salmon also complained that Article V would 


exclude proposals of procedure made during mediation (ibid.). This 


again appears to be fanciful, with respect, as Article V is addressed in 


terms to "proposals directed to a settlement of the issues" — 1.е., the 


substance of the dispute. 


Professor Salmon's most fundamental complaint about Article V, 
however, was that it would exclude settlement proposals without 
limitation as to date, so long as they were "undertaken prior to the date 
of this Agreement". But, surely, the Chorzów rule does not evaporate, 
or become weaker, over time? What policy reason could there be for 
evidence from the 1950s being admissible, but evidence from the 1980s 
not being admissible? Moreover, the fact that, in Professor Salmon's 
words, Qatar would be deprived of its ability to use a "vaste 
documentation" (CR 94/3, 2 March 1994, p. 54) implies only that 
negotiations have been going on for a long time — not that evidence 
about proposals made during that time should now be made admissible. 
Moreover, the fact that some of this documentation might be otherwise 
available in archives is of no relevance. Whether it is publicly 


accessible to a researcher has no bearing on whether it is proper for 
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contacts that took place before submitting the dispute to the 





Court, and which are relevant to the dispute. The only 






exception are (sic) unsigned papers which are, 






consequently, not binding on anyone, 







"The State of Qatar, for the reasons already shown, does not 





at all agree to excluding such references which are 






undoubiedly highly important since they clarify the origin 






of the dispute, its developments, the stages through which 






it passed, and the contacts, proposals and positions that took 






place during those stages, particularly those related to the 






stage of the Saudi mediation." 









Mr. President, this memorandum speaks for itself. 





The second reason for Article V is that the background of this case 
makes it particularly important that neither a party can even attempt to 






violate the Chorzów rule by trying to introduce improper evidence. This 






is not to say that the Court will not know how to deal with such evidence 







when it is actually produced; of course it will. But once evidence has 


been put in, it is in; and the mere presence of inadmissible evidence in 






the record - even though it is to be eventually disregarded by the Court 






- may still inhibit and distort the arguments, Having given notice that it 






believes that this evidence ought to be before the Court in spite of the 






Chorzów rule, Qatar must therefore be deterred from making any 






attempt to introduce it. 
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ARTICLE V 
| now turn to the question of Article V. Mr. President, its text is 
reproduced as part of the 1988 Bahraini draft special agreement to be 


found at No. 3 in our Hearing Book. It expresses the long-standing rule 
enunciated in the Factory at Chorzów case, that "the Court cannot take 
into account declarations, admissions or proposals which the Parties 
may have made during direct negotiations between themselves, when 
such negotiations have not led to a complete agreement" (P. C. 1. J, 
Series A, No., 17, at p. 51; cited in Bahrain's Rejoinder, p. 69, para. 7. 
09). Why did Bahrain feel that it was necessary to specify this rule as 


part of a special agreement? 


The first reason is that Qatar has put Bahrain on notice from à very early 
stage that Qatar would have no scruple about trying to ignore the 
Chorzów rule. Qatar said that it was entitled to reveal details of 
negotiations and proposals for settlement, and that it intended to do 
so. Here I would refer the Court to the Qatari memorandum of 27 March 
1988, commenting on Bahrain's draft special agreement of March 1988 
- it is reproduced (in Qatar's own translation) as Annex 1.2, at pages 87 
- 93 of Bahrain's Rejoinder. The language at pages 91 - 92 is particularly 


dramatic. If I may be permitted to quote it directly: 


"(c) There is nothing in the principles of international law 
that warrants one of the Parties to an international dispute to 
prohibit the other party to submit to the Competent Court 


the documents, memos and papers in general which were 





exchanged between them during the negotations or 
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"Cette liste ... suffit ... pour faire apparaitre que ce que 
demande Bahrein ne peut raisonnablement étre acepté,. Le 
Qatar ne peut s'engager, à l'avance, à la renoncer à soulever 
des exceptions éventuelles relatives à la recevabilité des 
demandes de son adversaire, avant d'en connaitre le premier 
mot," 


(Id., p. 50; emphasis added.) 


Bahrain has certainly made Qatar aware of more than "the first word" 
of its claims to Zubarah, and the Court must assume that Qatar would 
find attractive at least several of the admissibility objections so 


helpfully suggested by Professor Salmon. 


The fact that Qatar will not agree to Zubarah being admissible is another 
decisive disadvantage to Bahrain of this hypothetical way of 


proceeding. But how many of Professor Salmon's dozen objections 


could have been brought to bear, Mr. President, if the two Parties had 
placed Zubarah before the Court in a special agreement’? None - none 
at all. The parties to special agreement cases - the co-claimants - agree 
to ask the Court to decide certain questions of international law, and 
questions of admissibility are far behind them. But this was not the 
attitude of Qatar either in December 1990 or last week. Qatar persists in 
rejecting the inclusion of Zubarah, saying in effect: "You can bring 
Zubarah in, but we reserve the right to knock it out". This is hardly the 
same as saying, "You can bring Zubarah in; we will contest it with you; 
and we will try to defeat you on the merits." 
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An Application containing only the issues that Qatar wanted in the 


case. Perhaps Qatar felt that it had nothing to lose by trying; for - if it 
were to succeed — it would have achieved in court the objectives that it 
could not achieve in negotiations: to bring a case about the Hawars and 
the delimitation, but without Article V, and without Zubarah. 


ZUBARAH 

This brings me, Mr. President to the vexing question of Zubarah. In the 
absence of a special agreement, how could Bahrain get the Zubarah 
issue before the Court? There is surely no common understanding here 
such as existed between Norway and Denmark in the South-Eastern 
Greenland cases, or between Colombia and Peru in the Asy/um case. Yet 
the route suggested by Qatar is for the Parties to proceed by two 
separate applications — a sort of "South-Eastern Asylum" solution. But 
even If this route were feasible, it would still be disadvantageous to 
Bahrain compared with a special agreement: joinder of two separate 
applications is always within the Court's discretion, not that of the 
parties; the admissibility of Zubarah would inevitably be contested; and 


Article V could not readily be brought into the proceedings. 


Although Professor Salmon has said that, if a separate application were 
filed by Bahrain, jurisdiction of the Court could extend to the Zubarah 
issue (CR 94/3, 2 March 1994, p. 46), he still cannot give up on 
admissibility. He offered more than a dozen examples of how questions 
of admissibility could arise (CR 94/3, 2 March 1994, pp., 49-50), and 
he stated unequivocally that Qatar could never abandon its right to 


object to the admissibility of Zubarah, even in a wholly separate 





proceeding: 
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suddenly be "upgraded" into separate, stand-alone "pseudo-treaties", 
containing "Quasi-compromissory clauses" capable of conferring 
jurisdiction on the Court — and effecting seisin, as и were, under ап 


imaginary Article "38 1/5" of the Rules. 


What Qatar is saying is, in substance, that the December 1990 Minutes 
| constituted an undertaking that, if there were no agreement on a specific 
special agreement, a hidden "compromissory clause" would suddenly 
take over. The content of that "compromissory clause” is construed by 
Qatar as being the Bahraini formula, somehow amplified or enabled by 
the 1990 Minutes. And yet, as we have seen, there are surely enough 
differences between special agreement cases and application cases to 
the Court under one type of seisin could hardly be mistaken for the 
other. An "upgrade" to an effective compromissory clause from a failed 
or uncompleted special agreement cannot be presumed, certainly not 
without some credible evidence that such a metamorphosis - or 
"upgrade" was intended by both Parties, and consented to by each. That 
evidence would have to be clear and unambiguous. There is none here 


— none whatever. 


It is also ironic, Mr. President, that it was Qatar, not Bahrain, that was 
reluctant to accept certain elements in the case and that 1t has been just 
this reluctance that ahs led to the inability of the Parties to conclude 
their negotiations. What Qatar seeks to do is to convert uncompleted 


و 


negotiations for a special agreement into the "equivalent" of successful 
negotiations for à compromissory clause. Qatar has seized upon the 
1990 Doha meeting as an opportunity to bring Bahrain to the Court with 


214 - AL WATHEEKAH 


concerning territory: Minguiers and Ecrehos, Frontier Land the North 
Sea Continental Shelf cases, Tunisia/Libya, the Gulf of Maine, 
Libya/Malta, Burkina Faso/Mali, El Salvador/Honduras, and most 
recently Libya and Chad. Only a few territorial cases have ever come to 
the Court by optional clause or treaty, doubtless because, as our agent 
has noted, cases involving territorial and boundary issues are, for 
reasons of national sensitivity, much better dealt with by special 
agreement — where they can be decided with the benefit of full 
equivalence of the cases of both sides, and based on the complete and 
specific post hoc consent of each. Nor are disputes about ratification 


likely to arise in those cases. 


In spite of the important general distinction between the two types of 
case — those brought by application and those brought by special 
agreement — Qatar still implies that there is not much difference 
between them as my colleague Professor Weil noted just before the 
break. This leads Qatar to be able to conclude that, in the midst of 
careful negotiations about the detailed wording of a special agreement, 
both Qatar and Bahrain were somehow in full agreement that, if they 
were unable to work out the details of that special agreement, either side 
could just go ahead and bring a general case by application without 


regard to those details, 


As Professor Weil has pointed out, one need hardly speculate about the 
effects of such a proposition on the conduct of future negotiations of 
special agreements. It would be dangerous, and it would be absurd,. if 
comments and proposals made in the course of negotiations could 
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by having these issues framed in a self-serving way. Neither of these 
subtle biases in the formulation of the questions could have occurred in 
a case brought by special agreement. They are however almost 
inevitable in a case brought by application, because in that kind of case 
it is the applicant that starts the ball rolling, and the applicant who 
frames the issues. As we said in our Rejoinder: "the focus of a 
contentious case commenced by application is largely set by the 
applicant" (p. 76, para. 7. 23; emphasis added). 


Nor does it help Qatar to say here that it was the Bahraini formula that 
"framed" the issues. It did not "frame" them: it was in fact only an 
open-ended formula that looked to a special agreement. The issues 


would have been for the Parties to frame - neutrally and briefly - in a 


special agreement similar to the Special Agreement proposed by 


Bahrain in June 1992, The submissions of the Parties addressed to those 


issues, of course, are a wholly different matter. 


That is the kind of case that Bahrain would have wanted. Bahrain would 
have wished to have been a "co-party", a "co-clammant', a joint 
applicant to the court, on terms of absolute equality, on the basis of a 
special agreement setting forth neutrally the framework of, or range 
within which, the questions were to be asked of the Court (and also 
containing procedural provisions such as Article V). This would have 
been along the lines of the special agreements proposed in 1988 and 
1992 by Bahrain. Indeed, a special agreement in a matter of this kind, 
a territorial matter, would have been the normal expectation. Of the 


13 cases brought by special agreement since 1948, nine were disputes 
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There 15 also an imbalance — not an "inequality" — but there is an 
imbalance in the fact that Qatar's printed Application and Annexes have 
been circulated world-wide for more than 30 months. I noted yesterday 
in Court that the students attending our hearing had copies. Had this 
case been filed harmoniously by the two Parties acting together, 
al-tarafan, the only publicity given would have been to the special 
agreement itself, and that would have consisted in no more than an 
enumeration of the questions to be placed before the Court: no claims; 


no arguments; no historical justifications. 


One of the main differences then between a case formulated by an 


applicant and а case formulated by two co-claimants is, of course, the 


neutrality with which the issues are placed before the Court. Had this 

ease been lodged by a special agreement, one would expect, for 
example, that the maritime delimitation question would have been 
framed in a neutral manner. It certainly would not have been formulated 
as it was in Qatar's Submission II: that the Court should draw the single 
maritime boundary "with due regard to the line dividing the seabed of 
the two States as described in the British decision of 23 December 
1947". It would have been in a form substantially similar to paragraph 
| of Article П of the proposed Special Agreement offered by Bahrain in 
June 1992 and that can be found at No. 10 in the Hearing Book. 


My colleagues Dr. Jiménez de Aréchega and Professor Weil have also 
noted this point, and they remarked as well that in Qatar's first 
submission there may be an element of prejudgment in the description 
of Dibal and Qit'at Jaradah as being "shoals". Bahrain is disadvantaged 
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agreements when they could readily have started a case under an 
optional clause or a treaty compromissory clause? One thinks of special 
agreement cases such as Minquiers and Ecrehos, Frontier Land or the 
Gulf of Maine case - all between friendly governments with valid 
optional clauses, all involving questions of territory. The answer is 
relatively simple. It is not a question of avoiding "inequality", as 
Professor Salmon would have it, and surely not one of avoiding "insult 
and ... dishonour", as the Agent of Qatar put it. It is a recognition of the 
obvious, practical, differences between a case brought unilaterally and 
an "approach (to) the Court on an identical basis of a common interest 
in a harmoniously conducted litigation", that is from our 
Counter-Memorial (p. 113, para, 8.15; emphasis added). 


Mr. President, there is always a clear advantage to à party who can 
frame the issues, as it sees fit, from the outset, As is the case here, the 
applicant's submissions are contained in its application, and they do not 
wait the filing of memorials as they would in à special agreement case. 
Where pleadings are simultaneous, of course, there is an immediate 
equivalence, or counterbalance, of submission and assertion; the case is 
fully symmetrical. Indeed, by undertaking to agree to simultaneous 
pleadings, Qatar has in part now acknowledged the problem. Qatar has 
not been able to compensate fully, however, since its submissions have 
already been before the Court for two-and-a-half years. Had this case 
been filed simultaneously; would have been kept confidential until the 


opening of oral proceedings; and would in general have balanced each 


other for the duration of the case. 
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THE DISADVANTAGES IN GENERAL 
| turn now to the general disadvantages (о Bahrain of being made a 






respondent. Qatar has sought to alleviate some of the concerns 






expressed by Bahrain. Its Agent has said that Qatar would agree to 






simultaneous pleadings "in the next phase of the proceedings", and 






added further that Qatar would have no objection to joinder if Bahrain 






were to file a separate application (CR 94/1, 28 February 1994, р, 29). 






Although he was careful to say that the concessions were being made 






"in order to avoid any ... alleged disadvantage" (ibid.; emphasis added), 






the fact of the matter is that these steps — meaningful or not — had not 






been taken before. They had hardly been suggested at the time of the 






Doha Minutes, since a unilateral application was not under 





consideration. They did not accompany the Qatari Application in June 






1991. So the fact that they emerge now concedes the point we are trying 






to make: - that, in the context of this case, there are differences between 







a respondent and a co-party, and significant differences between a 


special agreement and an application. 











More than that, they show that Qatar wants to have it both ways: it seeks 
the advantage of a unilateral action — and at the same time attempts to 






draw the sting of its unexpected behaviour by appearing to concede to 






Bahrain some of the elements of an action brought jointly. That was not 






the bargain between the two sides and the Court should not allow itself 






to be sued in this way. 







To return to my main theme, of course there are obvious differences 






between the two types of case Why else have States used special 
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principle to placing this dispute before this Court, but only in a joint 






manner, by way of a special agreement that would have permitted each 






side ما‎ have been on a complete footing of equivalence with the other. 






This would have extended to every aspect of the case: the framing and 






identification of the issues before the Court, the time-limits and other 






procedures to be followed, and any special limitations on either party's 






ability to use evidence from negotiations. Not one of these elements is 






present in the case brought by Qatar. 








The second preliminary point of clarification, Mr. President, is this. The 
Agent of Qatar said that 







"Bahrain has alleged in its pleadings that it is an insult and 






a dishonour for a State to be brought to the Court by another 






State and placed in the situation of a defendant." (CR 94/1, 
28 February 1994, 9 p. 15; emphasis added.) 











Professor Salmon also repeated this. (CR 94/3, 2 March 1994, p. 42). 


Mr. President, when we said that the "Arabo-Islamic tradition" can, at 







the least, be held to signify "that one Arab State cannot dishonour 


another" we were not referring to any "dishonour" by reason of being 






a respondent. No, to the contrary, the asserted dishonour arose from 






Qatar's "launching, suddenly without warning to Bahrain, proceedings 






of a kind quite different to those that had been under discussion for some 






years" (CMB, para. 9. 1, p. 115; emphasis added). 
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substance. This is the only apology I can make for the length of my 
statement, with some hope that it will be accepted. I thank you, Mr. 
President Members of the Court, for your indulgence and your attention 
and I respectfully request you, Mr President, to be so good as to give the 
floor to Mr. Highet – unless you prefer us to have the coffee break first. 
Thank you, Mr. President. 


A . WA [| 4 E E CA H H 1 | 1 d | 





And since the Rules allow a party to seise the court by notifying a 
special agreement, is the situation here not the same as one where, by its. 
Application, Qatar has notified this pseudo-special agreement to the 
Court? 


And if what we have is not a special agreement, Qatar goes on Io say, 
why would we not have a compromissory clause? No doubt Qatar 
recognizes that the Parties have not expressly provided for the 
possibility of unilateral seisin; but, once again, no matter: by agreeing 
on the Bahraini formula, is the situation not the same as one where the 
parties have agreed to allow each one to seise the Court unilaterally? 


Qatar's thesis piles up one fiction upon another. And behind these 
fictions there is nothing: neither a special agreement, nor a 
compromissory clause, nor anything resembling either. There is neither 
consent ante hoc, deriving from a jurisdictional clause in a treaty or the 
optional clause of Article 36, paragraph 2, nor consent ad hoc, "by 
special agreement or otherwise"; nor consent post hoc, by forum 
prorogatum. The title of jurisdiction that could legitimize Qatar's 
Application simply cannot be found. 


This is another reason whey Qatar's Application does not fulfil the 
requirements of the general principle of consensual jurisdiction. The 
Court has no jurisdiction to entertain that Application. 


As many authors have remarked, the question whether the Court has 
jurisdiction sometimes has a political significance as great as matters of 


| 
| 1 
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— since, as we have seen, consent to unilateral seisin is not to be 
presumed and it must, as is the case with the other aspects of consent, 


be established in an "unquestionable" manner. 


Qatar is making no less serious a mistake if it intends to suggest not that 
any compromissory clause, by definition, allows unilateral seisin, but 
that in our particular case there is a compromissory clause of the type 
that allows such a seisin. For in any event and whatever the meaning 
that is to be given to Qatar's assertion, this contention comes up against 


a simple but insurmountable obstacle: the Bahraini formula refers to a 


dispute that has already arisen, not to a future, possible dispute. The 


notion of compromissory clause, whatever the manner in which Qatar 


conceives of it, 1s altogether foreign to our case. 


І have now arrived at my conclusion. І have asked a question: where 
does Qatar find the title of jurisdiction that would allow the Court to 
entertain its Application? I myself have been unable to identify such a 
title. 


Qatar has taken two roads, that of the special agreement and that of the 


compromissory clause. Each one has led to a dead-end, 


Is there a special agreement? The Parties have unfortunately not yet 
been able to conclude one. No matter, says Qatar: since, if we are to 
believe our opponents, the Parties are in agreement to resort to the Court 
and they are also agreed as to the disputes to be submitted to it, 1s the 


situation not the same as one where a special agreement already exists? 
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compromissory clause and special agreement are in no way 






incompatible, The General Peace Treaty concluded in 1990 between Al 






Salvador and Honduras provides an example of this practice. Under the 






terms of that Treaty, the parties were agreed that if, upon the expiration 






of a certain time-limit, they had not been able to settle fully their land, 






island and maritime disputes, “within the following six months. thev 
р g 






should proceed to negotiate and sign a special agreement to submit 






jointly any existing controversy or controversies to the decision of the 








International Court of Justice", 


It is the Special Agreement that was concluded in application of that 






compromissory clause which constituted the title of jurisdiction on the 






basis of which the Chamber was called upon to decide the case 






concerning the Land, island and Maritime Frontier Dispute (El 
Salvador/Honduras) ( LCJ. Reports 1992, р. 384, para. 37, and p. 385, 
para. 38). 












Finally, there exist, as shown by the cases concerning United States 


Diplomatic and Consular Staff in Tehran and Military and 






Paramilitary Activities in and against Nicaragua (Nicaragua v. United 






states), already cited, compromissory clauses that merely provide for 






the competence of the Court and make no provision as to the mode of 






561511, 








In short, there are different types of compromissory clauses; and only 


by a petitio principii could Qatar claim that every compromissory 






clause necessarily provides for the possibility of seisin by application 
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to seise the Court by an application, in other words that the right of 
unilateral seisin is inherent in the compromissory clause, then Qatar 1s 
wrong. A compromissory clause and unilateral seisin do not necessarily 


go hand in hand. 


There undoubtedly exist compromissory clauses explicitly providing 
for the seisin of the Court at the request of one or other or the parties. In 
the Fisheries Jurisdiction case, the Court will recall, Iceland had 
accepted, following lengthy negotiations, to include in the text of an 
exchange of notes with the United Kingdom the words "at the request 
of either party", which the United Kingdom urged it to introduce 


"in order to make it clear that the jurisdiction of the Court 
could be invoked by means of a unilateral application and 
need not require a joint submission by both parties" C. 
Reports 1973, p. 11, para 19). 


"That being so," the Court added in its Judgement, 











"the compromissory clause in the ...Exchange of Notes may 
be described as an agreement to submit to the Court, at the 
unilateral request of either party, a particular type of dispute 
which was envisaged and anticipated by the parties” (op. 
cit., p. 15, para. 28). 


But compromissory clauses also exist which explicitly provide for 
seisin of the Court by notification of a special agreement — 












compromissory clause to be an example of ante hoc consent given in a 






treaty. 






This is being so, how can one possibly fail to see that, in our case, there 


is nothing, absolutely nothing, that resembles what case-law and 






doctrine call a compromissory clause? The Bahraini formula does not 






define in advance disputes or categories of disputes such that if a 






particular dispute that might arise 1n the future falls within the definition 






it should be the object of settlement by the Court. The very essence of 






the system of settlement set up ever since the adoption of the principles 






for the framework to reach a settlement — a system of which the 






Bahraini formula is an element — consists in organizing a 





comprehensive and specific settlement of all the aspects of a dispute 






that is not a future one, but one that has already come into being and 






crystallized, and, as Professor Jiménex de Aréchega has shown, rules 






out any "picking and choosing". Qatar bases its Application on a 






mythical and non-existent compromissory clause. 






THERE IS NO COMPROMISSORY CLAUSE ALLOWING A 
UNILATERAL APPLICATION TO BE SUBMITTED 
But, in truth, Qatar 1s not speaking of a compromissory clause tout 






court. Its contention 15 a more subtle one, In the passage I have cited, it 






speaks of "a compromissory clause making it possible for each Party to 






submit an application to the Court presenting its own claims" (RQ, para. 
4.84). 










What does Qatar mean by this? If what Qatar means is that it is in the 


nature of a compromissory clause to allow one or the other of the parties 
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hearings (Paris, Sirey, 1960, p. 116), the compromissory clause has 
salient features. In the first place, it is a provision contained in a treaty. 
Secondly, it is a provision defining in advance the disputes or categories 
of disputes that the parties have decided to submit to judicial settlement. 
The clause may be one providing for the judicial settlement of disputes 
arising from the interpretation or the application of the treaty contaming 
the clause. It can also be a provision contained in a treaty whose sole 
object is to organize the settlement of disputes — in a treaty of arbitration 
or a treaty for judicial settlement, for instance — calling for the judicial 
settlement of all the disputes, or of certain categories of disputes, that 
may arise between the parties. In the former case, the Dictionnaire 


Basdevant points out, one speaks of special compromissory clauses; in 


the latter, one uses the term general compromissory clause. 


Sir Gerald Fitzmaurice speaks in this connection of "treaty 
jurisdiction", in order to make it clear that we are dealing with clauses 
contained in treaties, and he places this "treaty jurisdiction" alongside 
the "optional clause jurisdiction" of Article 36, paragraph 2, including 
both in the category of consent given ante hoc (Op. Cit., Vol. П, pp. 
499-500). 


Similarly, the El Salvador/Hondduras Judgment mentions, in 
contradistinction to the special agreement where consent is given ad 
hoc, reliance, in respect of a particular dispute, on a jurisdictional 
clause of a treaty (this is an instance of treaty jurisdiction) or on the 
mechanism of Article 36, paragraph 2, of the Statute of the Court. As 
Sir Gerald Fitzmaurice does, the Chamber therefore considers the 
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against nature. There is ad hoc consent whenever, "by special 
agreement or otherwise", the parties decide to submit to judicial 
settlement a dispute that already exists, whereas by a compromissory 
clause contained in a treaty or convention in force the parties determine 
the future and possible disputes they undertake in advance to submit to 
judicial settlement. Thus — I shall refer to this presently — case-law and 


doctrine see in the compromissory clause contained in a treaty the 


classic example of consent given ante hoc. The consent allegedly given | 


at Doha cannot in the same breath be defined as an acd hoc consent and 
as an ante hoc compromissory clause contained in a treaty or 


convention in force. One or the other, but not both at the same time. 


THERE IS NO AD HOC CONSENT 

That in our case there has been no ad hoc consent "by special agreement 
or otherwise" is something that I have just demonstrated. Only the 
conclusion of a formal special agreement or seise an agreement between 
the two parties providing that the dispute may be brought before the 
Court by the application of either one, with the other undertaking in 
advance to defend the action, could be regarded as constituting a title 
of jurisdiction expressing an ad hoc consent. We have seen that there is 


no such thing here. 


THERE IS NO ANTE HOC COMPROMISSORY CLAUSE 
CONTAINED IN A TREATY OR CONVENTION IN FORCE 
Nor is there in our case an ante hoc compromissory clause. As is clear 
from the Dictionnaire de la terminologie du droit international, the 


famous Dictionnaire Basdevant already cited many times in the 
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B. THE CONTENTION THAT THERE IS A QUASI- 
COMPROMISSORY CLAUSE 
To legitimize its Application, Qatar relies, even more than it does on a 


de facto special agreement or a special situation, on what tt has itself 
defined as an "ad Лос consent" that has allegedly generated a 
compromissory clause (MQ, para. 4.11; RQ, paras. 4.84 and 4.96; cf. 
CR 94/1, p. 34). T invite the Court to read attentively what Qatar has to 


say about the matter in its Reply: 


"the Agreement reached at Doha in 1990 emerged as having 
the unction of an ad hoc agreement containing a 
compromissory clause making it possible for each Party to 
submit an application to the Court presenting its own 


claims” (КО, para 4.84; emphasis added). 


I also invite the Court to read carefully what Qatar has just stated in its 


oral arguments: 


"the 1987 Agreement, as confirmed and supplemented by 
the Doha Minutes, constitutes a ‘treaty’ or ‘convention 
within the meaning of Article 36, paragraph 1, of the Statute 
so as to afford the necessary basis for the exercise of 
jurisdiction by the Court" (CR 94/2, p. 49). 


My first comment ts that, by associating consent ad һос and the concept 
of compromissory clause, as it has done in its pleadings, Qatar 15 


engaging, if you will allow me so to express myself, in a linkage that 15 
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draft special agreement testifies, were any testimony needed, to the 
difficulties that still have to be overcome. 


Did Qatar realize the scope and the consequences of its contention? If 
it were well-founded, this would mean that whenever two governments 
decide by mutual agreement to bring a case before the Court, begin 
negotiations with a view to the drafting of a special agreement and agree 
on the text of the article defining the mission of the Court, the question 
to be put to it, the special agreement would immediately be regarded as 
having been concluded and the jurisdictional link as having been 
established. In fact one of the parties could forthwith seise the Court by 
either notifying the special agreement in statu nascendi or, even itself 
filing an application. Will the Court allow its Statute and its Rules to be 


distorted in this way? More generally, would it not be the case that any 
negotiating process would be jeopardized were one to admit that 
agreement on one article — an agreement which would necessarily be 
provisional and partial and which could not become effective until the 
treaty as a whole had been adopted — could be transformed into a 
distinct treaty that "stands on its own", that is self-sufficient? 


Despite its having been accepted by Qatar — which for Bahrain is a 
matter for congratulation — the Bahraini formula is still no more than a 
draft; it is not a contractual text in force, capable of conferring rights 
and imposing obligations on the parties. It cannot constitute a title of 
jurisdiction. 






















formula had been elevated to the status of a distinct, autonomous and 


independent agreement: 







"what was achieved by the Doha Agreement is an 
independent agreement to allow the seisin of the Court on 
the basis of that text" (MQ, para. 5.68) 







In pursuing this line of reasoning they are carried away to the point that 





they do not hesitate to assert and repeat that at present, ever since Doha, 






the Bahraini formula "stands on it own" (RQ, paras. 3.76 and 4.78; CR 
94/2, p. 9). 












If T understand this properly, what it means is that the formula proposed 


by Bahrain in 1988 as one of the provisions, among others, of the 






special agreement that was being discussed was transformed at Doha, 






by the magical effect of Qatar's assent, into a provision standing on its 






own, by which the Parties allegedly defined the disputes to be submitted 






to the Court independently of any special agreement. 









This analysis, | say with regret, defies common sense. One cannot 


overemphasize that the Bahraini formula was meant to be one of the 






provisions of the special agreement among others, nothing more. At no 






time was it, even for one moment, envisaged that the provision defining 





the mission of the Court could stand on its own, that it could, in one 






word, by itself become the special agreement, Even after Qatar had 





assented to the Bahraini formula, the end of the road had not been 






reached. Qatar's persistent opposition to the formula of Article V of the 
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"at a meeting held by the President of the Court... with the 





Agents of the Parties..., it was agreed between the Agents... 






that the proceedings had in effect been instituted by two 





successive notifications of the Special Agreement 





constituted by the Accord-Cadre... and... that the procedure 






in this case should be determined by the Court on that basis" 
(LCJ. Reports 1990, p. 151; cf. LCJ. Reports 1994, рага 
5.8) 













How can Qatar possibly involve this precedent in support of its theory 
that, from the moment the parties agree to seise the Court of certain 






disputes, each one can act unilaterally? Contrary to what had occurred 






in the Libya/Chad case, the Parties here do not at all agree that in the 






present case the Doha Minutes are a special agreement susceptible of 






notification. The Doha Minutes have really nothing to do with the 






Accord-Cadre of the Libya/Chad case. 







THIS MISREPRESENTATION OF THE BAHRAINI 
FORMULA 
We come now to the last, and not the least, of the mistakes made by our 







opponents, namely, the complete misrepresentation of the meaning and 






scope of the Bahraini formula, which I have already discussed. 







Even though, as I have already pointed out, our adversaries recognise 


that the Bahraini formula was meant to be included in the special 






agreement that was being negotiated, they claim that at Doha that 
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it considered the Act of Lima to be a special agreement (LC 
Pleadings, Vol. ЇЇ, pp. 202-203; cf. S. Rosenne, op. cit, Vol. II, p. 524), 
and the Court accordingly considered itself to be seised by special 
agreement (Guyomar, Commentaire du Réglement de la Cour internale 
de Justice, Paris, Pedone, 1983, p. 256). 


Where, I ask once again, is one to find the resemblance between that 
case and ours? Have the Doha Minutes, as the Act of Lima did, provided 
that by reason of the two governments being unable to draw up a special 
agreement they have agreed that proceedings before the Court may be 
instituted by the application of either one of the parties? Do the Doha 
Minutes provide for this? No, the Doha Minutes include no such 
provision. And has Bahrain, as Peru did in the Asylum case, filed the 
Doha Minutes with the Court and stated that it considered those Minutes 


to be a special agreement? Of course not; Bahrain has done nothing of 


the sort. Contrary to what occurred in the Asylum case, we do not have 
here any agreement between the Parties providing for a unilateral seisin 
of the Court accepted in advance by the other Party. Most definitely the 
Doha Minutes are not à second Act of Lima! 


And what am I to say about the Arbitral Award Made by the King of 
Spain case, also relied upon by Qatar (MQ, para. 5.72) ? In this case, 
Honduras and Nicaragua had concluded an agreement, known as the 
Washington Agreement, by which they undertook to submit to the 
Court their dispute concerning the Arbitral Award Made by the King of 
Spain in 1906, in which agreement they had included the following 


proviso: 
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of the Rules authorizing the joinder of proceedings, that the Court 


referred to a comparison with a situation where it had been seised by 






special agreement. At present, the joinder of proceedings is expressly 






provided for by Article 47 of the Rules of Court and it would no longer 






be necessary to proceed by the roundabout way of a comparison with 






à situation where there is a special agreement in order to effect a joinder. 






In any event, and this suffices to do justice to the comparison, in our 






case, the Court is not seised by two unilateral applications of Qatar and 






Bahrain, for which reason any comparison with the Eastern Greenland 






case is unwarranted. 







What about the Asylum case, which is even more forcefully called in aid 






by Qatar (MQ, para. 5.71) ? It will be recalled that in that case Colombia 






and Peru had concluded an agreement, known as the Act of Lima, by 






which they had provided that 











“the Plenipotentiaries of Peru and Colombia having been 


unable to reach an agreement on the terms on which they 






might refer the dispute jointly to the International Court of 






Justice, agree that proceedings before the recognized 






jurisdiction of the Court may be instituted on the 






Application of either of the parties..." (LC.J. Reports 1950 
p. 268). 











Pursuant to that agreement, Colombia filed an application transmitting 
the Act of Lima and on the same day Peru also filed the Act of Lima 






with the Court. Later on, the Peruvian Government expressly stated that 
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authorizes, and even requires, unilateral seisin, our adversaries have 
relied, in their pleadings, on dicta that, in their opinion, bring the present 
situation to mind. A review of these precedents, on the contrary, sheds 
light, a very strong light, by contrast as it were, on the fact that in our 


case we are not in a "special agreement or otherwise" situation. 


[n the Legal Status of Eastern Greenland case, Qatar explains to us, by 
way of an example (MQ, para. 5.70), where two unilateral applications 
with exactly the same object had been filed the same day by Norway 


and Denmark, the Court observed that 


"the situation with which the Court has to deal closely 
approximates, so far as concerns the procedure, to that 
which would arise if a special agreement had been 
submitted... indicating the subject of the dispute and the 


differing claims of the parties". 


The Court therefore decided to join the proceedings in the two cases 
(P.C.1.J., Series А/В, No. 48, p. 270). Does this not show, Qatar points 
out, that special agreement and application are compatible and that we 
are, in this case, also in a situation that closely approximates, 
procedurally, to that which would exist if the Court were seised by à 


special agreement? 


Where, | ask, is the resemblance between the case just cited and ours to 
be found? In Eastern Greenland, was it in order to be able to effect à 
joinder of the two cases, even though at the time there was no provision 
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"When proceedings are brought before the Court by the 





notification of a special agreement ...the notification may be 






effected by the parties jointly or by any one or more of 






them." (Emphasis added.) 











This being so, Qatar suggests, since the Rules allow one of the parties 


to seise the Court by notifying the special agreement to it, why would 






the Court oppose the filing of an application by one of the parties? Is it 






not the case, Qatar implies, that the difference between the two 






procedures 15 as thin as silk paper (see, for example, MQ, paras. 4.57 
and 4.59; RQ, para. 4.98; CR 94/3, p. 75) ? 









The confusion, once again, is plain for all to see, The filing of an 


application is not equivalent, by any means, to the notification of à 






special agreement by one of the parties. Whether the notification is 






made jointly or separately by one of the parties, as Article 39 allows, has 






no incidence on the determination of the disputes on which the Court is 






required to pronounce. On the other hand, whenever a case is brought 






before the Court by an application, it is that application which defines 






the object and the scope of the dispute. The dividing line is not between 






joint and unilateral notification of a special agreement, but between 






notification — unilateral or joint of a special agreement, whichever — and 






(he filing of an application. 








THE CASE-LAW RELIED UPON BY QATAR 
We come now to Qatar's third confusion: to give a legal veneer to their 






contention that the Quasi-special agreement concluded at Doha 
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apparent from the Agreement, indicate the precise subject of the 
dispute..."? A mere glance at the Doha Minutes suffices to show that 
this is by no means a document that could have been notified to the 
Court as a special agreement under Article 39 of the Rules of Court! 


By opting to proceed, as it has, by filing as Application under Article 
38, Qatar has itself dealt the most crushing blow imaginable to its 
contention that there is a special agreement, destroying by its own 
action, far more effectively than T have been able to do through my 
arguments, its thesis that there is a quasi-special agreement, The method 


of seising the Court by application and the one involving a special 


agreement do not coincide, and Qatar cannot justify its choice of one, 


the former, at the same time suggesting that it is not far from having 
resorted to the other. or that it could have resorted to the other, i.e. the 


notification of a special agreement. 


THE FILING OF AN APPLICATION IS NOT EQUIVALENT 
TO A UNILATERAL NOTIFICATION OF A SPECIAL 
AGREEMENT 

We come now to Qatar's second mistake, a more serious one, namely 
the systematic confusion it maintains between the filing of a unilateral 
application and the unilateral notification of a special agreement. Has 
counsel for Qatar not spoken, I quote from his statement, of the "false 


distinction between joint and unilateral seisin" (CR 94/1, p.53)? 


Qatar relies in this respect on the fact that under the terms of Article 39 


of the Rules of Court 
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If Qatar was convinced by its theory assimilating the Doha Agreement 






to a special agreement, why did it not seise the Court by notifying to it 






the alleged special agreement under Article 39? It would have been 






extremely simple to do so. It refrained from proceeding in this manner 






because this method would have exposed for all to see the impossibility 






of passing the Doha Minutes off as something that could even remotely 






resemble what one normally would call a special agreement. 






How indeed could one imagine, even for a moment, that the Court could 


have accepted as a special agreement, within the meaning of its Statute 






and Rules, a text — that of the Doha Minutes — if it had been notified to 







IL as a special agreement referring to a question that is defined in a 


document, the Bahraini formula, that is not part of that special 






agreement and is not even annexed to it? How could one for even one 






moment imagine that the Court would have regarded as a special 






agreement, within the meaning of its Statute and its Rules, a text - the 






Doha Minutes — if it had been notified to it as a special agreement, 






which contains none of the provisions characteristic of a special 






agreement , for instance, those relating to the number and the order of 






submission of the pleading, in conformity with Article 46 of the Rules 






of Court? And if it had wanted to notify to the Court the pseudo-special 






agreement of Doha, incorporating the Bahraini formula, or itself seeing 






to it that it was annexed thereto, how could Qatar fulfil, without the 






assistance of Bahrain, the requirement laid down in paragraph 2 of 






Article 39 of the Rules of Court, which provides that "the notification 






(of the Special Agreement) shall.., in so far as this is not already 
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agreements between the parties in the Asylum and Arbitral Award of the 


King of Spain cases, to which I shall have occasion to revert. 






There is, 1 hasten to point out, nothing shocking or unacceptable about 





the idea of a situation in which no formal special agreement has been 






concluded but which would be similar to that of a special agreement. 





One should refrain, however, from indulging in fanciful assimilations, 






in imaginary comparisons. But this is what Qatar is doing in. order to 






put across its contention that there is a quasi-special agreement or it 15 






otherwise possible to seise the Court by unilateral application. 






These are the confusions that I would now like to dissect. 










QATAR HAS FILED AN APPLICATION, IT HAS NOT 
NOTIFIED A SPECIAL AGREEMENT 
The first confusion is procedural in nature, What characterizes seisin by 






special agreement is that jurisdiction 1s conferred on the Court and the 
Court is seised of the dispute by the notification of the special 
agreement. In the absence of these two features, there is, as underlined 








by Dr. Rosenne, no special agreement (The Law and Practice of the 
International Court, 2nd ed., 1985, p. 333). 










In our case, the latter of these two conditions is obviously not fulfilled. 


The present case has not been brought before the Court under Article 






39 of its Rules concerning seisin by a special agreement, but under 






Article 38 concerning seisin by application: this has been confirmed by 
the Agent of Qatar (CR 94/1, p. 14). 
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unilateral applications, one of which defines the claims of Qatar and the 
other those of Bahrain, is not only authorized by the Doha Minutes, it 
is required by them. Qatar thus shifts from a permissive conception 
according to which the special agreement allegedly concluded at Doha 
would require that Qatar, as well as Bahrain, each file an application 
with the Court. By filing its application on 8 July 1991, Qatar, it is 
implied, did no more than carry out its part of what was provided in the 
quasi-special agreement concluded at Doha; all that remains to be done 
by Bahrain, or remained to be done by Bahrain, was to carry out its part, 
once again “pursuant to the Doha Agreement” (RQ, para 3.78). Mere 


option or true obligation, right or duty, the two conceptions inextricably 


intertwine in Qatar's contention. 


I know perfectly well that since case-law is not demanding as to form, 
a special agreement in the strict sense of the term is not the only way by 
which an ad hoc consent can be expressed. As the Court observed in the 
El Salvador/Honduras case, which I have already cited, "consent may 
be given ad hoc by special agreement or otherwise" and this "otherwise" 
covers, to borrow the explanation of Sir Gerald Fitzmaurice, an 
agreement between the parties providing that the dispute may be 
brought before the Court by the application of one or the other, with the 
other party accepting in advance to respond to that application, Now, if 
we are to believe Qatar, it is in such a situation that we find ourselves in 
this case, since, according to Qatar, the 1987 Agreement, confirmed and 
complemented by the Doha Minutes, expresses the ad hoc consent of 
the parties to a duality of unilateral applications, along the lines of the 
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petty-minded when insisting that the Court should be seised by a special 


agreement rather than by application! Qatar thus passes itself off as a 
litigant which is broadminded, respectful of the Court, and would like 
to have Bahrain, in contrast, viewed as a pettifogging and timid litigant, 
which seeks to escape the judgment of the Court by hiding behind 
"formalistic barriers" (CR 94/3, p. 47) — that was indeed the word 


used. 


After the so-called common sense, the so-called law. The Parties had, 
we are told, agreed at Doha on the subject and scope of the disputes on 
which the Court was to be invited to rule. Each Party, it had been 
agreed, would state its views on this subject. Hence, Qatar contends, 1t 
remained only for each Party to actually set out its demands; and how 
was this objective to be attained? Qatar's conclusion was that this 


objective could only be attained by each Party filing an application: 


"By virtue of their agreement on the Bahraini formula, the 
Parties have agreed upon the subject and scope of the 
disputes to be referred to the Court. What is left to be 
determined.. is the formulation by each Party of its own 
claims. Such claims cannot be formulated except by a 
unilateral presentation by each Party.” (MQ, para 5.69). 


Legally, Qatar thus assimilates the Doha Minutes to a special agreement 
in which the parties have agreed to leave it to each one of them to put to 


the Court its own questions by means of a unilateral application. But 





this is by no means all: if we are to believe Qatar, the filing of two 
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A. THE THESIS OF THE QUASI-SPECIAL AGREEMENT 

If you will allow me, I should like to begin, in order to clarify things a 
little, by the theory of the quasi-special agreement, and let us have 
another look at what Qatar actually says: 


“The Doha Agreement incorporates the Bahraini formula in 
the same way as if it had been included in a special 
agreement". (MQ, para 5.69). 


Hence, if we are to believe the opposing Party, acceptance by Qatar of 
the Bahraini formula in Doha would have given rise to a situation 
similar to that of a special agreement. This is what I term the thesis of 


the de facto special agreement or of the quasi-special agreement. These 


terms, I would hasten to appoint out, have not been used by our 


opponents, but I hope that I am not distorting their ideas by using them 


to save time. 


The image that Qatar seeks to impose by this approach seems to me a 
very simple one. It seems at one and the same time from what Qatar 


claims is common sense and what it claims is law. 


To begin with common sense. Since, as Qatar would have us believe, 
the Parties are agreed on the essential, in other words on the principle 
of resorting to the court and on the subject and scope of the disputes to 
be submitted to it, the choice of the procedural method of seisin was no 


longer particularly important and Bahrain shows itself to be very 
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of special agreement that Qatar allegedly, in some measure, notified to 






the Court by its Application, and one, if not of a true compromissory 






clause, at least of a kind of compromissory clause defining the disputes 






from among which each of the Parties could have chosen those it 






intended to submit to the Court. Is this imagination on my part? No, Mr. 






President. "The difference between the Doha Agreement and a special 






agreement or à compromissory clause 15 ....slight." (MQ, para. 5.68). 






And subsequently, it is sometimes to an undeclared special agreement 






that the written pleadings of Qatar compare the so-called Doha 






Agreement (op. cit., para 4.84), and sometimes it is to an ad hoe 






agreement containing a compromissor clause that the Doha Minutes are 






likened by Qatar (Application of Qatar, para 4,84). 









However, our opponents were not unaware that the two titles - special 


agreement and the compromissory clause - are neither equivalent nor 






interchangeable and that Qatar cannot rely interchangeably on one or 






the other, and even less, cumulatively on one and the other. They were 






also only too well aware of the devastating objections that can be raised 






against the pseudo-special agreement theory, based on the contention 






that the Bahraini formula is incorporated in the so-called Doha 






Agreement, thus making it into a structured and systematic text. They 






therefore abandoned this "filigree" thesis, which was 1n half-tones, as it 






were, and contented themselves with impressionistic tints. I am 






duty-bound to denounce this protean approach, which remains the 






background to the argument put forward by our opponents, be it only in 






the form of what Professor Salmon would call an "argument of 
atmosphere" (CR 94/3, p. 41). 
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Just two and only two possibilities thus remained open to Qatar: either 
to base itself on an ad hoe consent, given "by special agreement or 
otherwise", according to the expression used by the Chamber in the 
Land, Island and Maritime Frontier Dispute case between El Salvador 
and Honduras; or to base itself on an anfe hoc consent, given by a 
compromissor clause inserted into a treaty, whose application it had 


allegedly requested to one or several disputes. 


Qatar therefore chose not to choose and set off in both directions at 


once, 


From the conjunction of the consent it claims to have been given to the 


legal settlement and the consent it claims to have been given to the 


subject and scope of the disputes, Qatar inferred the existence of a 
special agreement and a compromissor clause at one and the same time 


and interchangeably, starting in a key passage: 


"Whether the (Bahraini) formula is inserted in a special 
agreement or in an agreement which is the basis of 
unilateral applications makes no difference. In both cases 
the Court can exercise its jurisdiction on the basis of the 
agreement of the parties on the scope and subject of the 
disputes." (MQ, para. 5.74) 


Like Janus, the minutes of Doha, incorporating the Bahraini formula, 
would therefore appear, if we are to believe our opponents, to have two 


different faces: one, if not of a true special agreement, at least of a kind 
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As regards the first paragraph of Article 36 of the Statute, according to 


which “The jurisdiction of the Court comprises all cases which the 






parties refer to it and all matters specially provided for... in treaties and 






conventions in force", it is generally agreed to consider ad hoc consent, 






by special agreement or otherwise, and post hoc consent, by forum 






prorogatum, as falling within the first concept: "all cases which the 






parties refer to it". Ante hoc consent, by compromissory clause included 






in a treaty, falls within the concept of "all matters specially provided for 






. in treaties and conventions in force". The Article embodying the 






system of the optional clause, i.e., Article 36, paragraph 2, is another 






example of ante hoc consent. As Sir Ian Sinclair rightly stated (CR 






94/2, pp. 38-39), the celebrated provision of Article 36, paragraph |, has 






never been interpreted literally. It is the reality of the consent rather 









than its formal vehicle that is decisive. 





The question then arises where, in this pattern - which may be described 
in ways that differ, but ultimately come down to the same thing — the 






Application filed by Qatar belongs, where its place is. If no place can 






be found for it, there is only one conclusion: there is no title of 






jurisdiction and the Court is therefore not competent to rule on this 






Application. 







THE THESIS OF QATAR: QUASI-SPECIAL AGREEMENT 
AND QUASI COMPROMISSORY CLAUSE 
The optional clause of Article 36, paragraph2 , of the Statute does not 






apply here; so much is clear, There is no forum prorogatum; that is also 






clear. And Qatar has formally recognized it (CR 94/1, pp. 33 and 36). 
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П. THE ABSENCE OF A TITLE OF JURISDICTION 

The "pattern of international legal settlement" according to the 
Court 

According to the detailed analysis the Chamber made of it in the Land, 
Island and Maritime Frontier Dispute case between El Salvador and 
Honduras, 


"the pattern of international judicial settlement under the 
Statute is that two or more States agree that the Court shall 
hear and determine a particular dispute. Such agreement 
may be given ad hoc, by Special Agreement or otherwise, 
or may result from the invocation, in relation to the 
particular dispute, of a compromissory clause of a treaty or 
of the mechanism of Article 36, paragraph 2, of the Court's 
Statute" (С... Reports 1990, р. 133, para. 95). 


Sir Gerald Fitzmaurice has also shown that consent can be given in 
three ways (op. cit., Vol. II, p. 496 et seq.): 


- ante hoc, by acceptance of the optional clause in Article 36, 
paragraph 2, or by a compromissory clause included in a treaty; 
ad hoc, by a special agreement of the parties envisaging that ће 
dispute may be brought before the court by application from one of 
them, the other agreeing in advance to respond to that application; 
post hoc, lastly, by forum prorogatum. 
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what it has been given "what and how much is covered by the consent 
given" (MQ, para. 4.14). 


How is it in our case? The matter is very simple. 


Of the three aspects of consent that Qatar has itself stated to be 
"essential", the first, consent to a legal settlement, remained incomplete, 
inchoate. The second, consent to the subject and scope of the dispute, 
was only given in the context of the conclusion of a special agreement. 
As for the third aspect, consent to unilateral seisin | this consent, far from 
having been given in an "unequivocal" and "incontrovertible" way, as. 
the case-law requires, was formally and explicitly rejected by Bahrain | 
at Doha. 


Consequently, Qatar's Application does not meet the requirements of 
the general principle of consensual jurisdiction. 


This being so, I could - you may well think that I should - have brought 
my explanations to a close here. However, since I wish to leave no stone 
unturned, I would like to pursue a little further the critical evaluation of 
Qatar's Application in the light of the principle of consensual 
jurisdiction, seeking to indentify, to highlight the title of jurisdiction on 
which Qatar claims to base itself. Our opponents have devoted 
considerable attention to this problem, and their comments deserve 
close examination, But the legal elements are such that failure was 
inevitable. It is to this account of a legal failure that I should like to 
devote the second part of my statement. 
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"does not furnish a valid basis for establishing the Court's jurisdiction 
to entertain the Application filed by Greece" (op. cit., p. 44, para 107). 


The opinion attached to the Judgement by Judge Lachs is no less 
enlightening: 


"what was visualized in the Joint Communiqué was a joint 
submission on the basis of a special agreement to be 
elaborated by the two States... (T)he Brussels Communiqué 
was not in itself a sufficient title for submission of the 
dispute to the Court, for the parties agreed that the matter 
should be referred to the Court jointly, and no other basis of 
reference can be shown to have been accepted by the 
Government of Turkey; correspondingly, the modalities of 
seisin remained to be agreed" (op. cit, pp. 50 and 51; 
emphasis added). 


"It is quite impossible to draw any parallel between the Aegean Sea case 
and this one," Qatar stated quite improbably some days ago (CR 94/3, 
p. 23). To borrow the image used by a counsel, now a Member of the 
Court, one understands why our opponents should have preferred to 
skate over the Aegean Sea "like a cat on a hot tin roof". 


With this, Mr. President, I conclude the first part of my statement. 


| As Sir Gerald Fitzmaurice wrote in a passage q uoted by our opponents, 
| in most cases the question is not whether consent exists, but rather to 
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Court of Justice at The Hague". As Qatar does today, Greece contended 
before the Court that the decision “enables the parties to resort to the 
Court by Application no less than by special agreement" (/.C./. Reports 
1978, p. 40, para 98). As Bahrain does today, Turkey objected that the 


intention of the two governments was not to authorize a unilateral 


application but only to provide for negotiations with a view to a special 


agreement; and like Bahrain today, Turkey pointed to "the subsequent 
efforts of Greece to secure the negotiation of such an agreement as 
confirmation of the correctness" of such an interpretation (op. cit., p. 41, 
para. 99). 


After closely examining the conduct of the Parties both before and after 
the Joint Communiqué, the Court concluded that, for one of them at 
least, namely, Turkey, it was a matter of "a joint submission of the 
dispute to the Court by agreement", the words "joint" and "by 
agreement" are in italics in the published text of the Judgment (op. cir, 
p. 42, para. 102). In the conduct of the two Governments, the Judgment 
states, the Court "can see nothing ...which might indicate that Turkey 
was ...ready to contemplate, not a joint submission of the dispute to the 
Court, but a general acceptance of the Court's jurisdiction with respect 
to it" (op. cit, p. 43, para 104). The Greek Government itself, the 
Judgment points out, appeared never, in the past, to have invoked the 
Joint Communiqué "as an already existing and complete, direct title of 
jurisdiction" (op. cit., p. 44, para. 106). In the Joint Communique, the 
Court cannot, therefore, it observes, see "an immediate commitment... 


to accept unconditionally the unilateral submission of the present 





dispute to the Court", consequently, this Communiqué, the Court states, 
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authorizing unilateral seisin (.C./. Pleadings, United States Diplomatic 
and Consular Staff in Tehran, p. 153), and counsel for the United States 






observed that a similar position had been adopted by the Permanent 






Court regarding a clause of the same kind (argument of Mr. Schwebel, 
Op. cit., p. 285). 








The same analysis was echoed by the Court in the case concerning 
Military and Paramilitary Activities in and against Nicaragua 
(Nicaragua v. United States of America) (LCJ. Reports 1984, p. 427, 
para 81). 










The Court, as we can see, never relies on à presumption but always on 
the established and indisputable intention of the parties, taking the view 






that their silence is equivalent, in certain instances, to acceptance of the 






right of unilateral seisin: "it is evident...," it says, as I have just seen, 






"that this is what the parties intended". To argue, as Mr. Quéneudec 






does, that "unilateral seisin is the inevitable corollary of compulsory 






jurisdiction" and that " f (or) such a seisin to be possible, ...it suffices 






that possibility not be expressly or implicitly rule out" (CR 94/2, p. 64), 






seems to me to be contrary to the case-law of the Court. 











The Aegean Sea case, to which I referred a short while ago, provides, 


as it were, the repetition test of the case concerning the United States 






Diplomatic and Consular Staff in Tehran and constitutes, at the same 






time, a remarkable precedent for our case. As in our case, the Greek and 






Turkish Governments had decided that the problems concerning the 






Aegean continental shelf "should be resolved ... by the International 
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a concrete interpretation of the real will of the parties that this problem 
will need to be resolved in each instance. The joint dissenting opinion 
in the case concerning the Aerial Incident of 27 July 1955 (Israle v. 
Bulgaria) alluded even then to “the unchallenged principle that ...the 
consent of the parties ...must not be presumed" (7.C.J. Reports 1959, p. 
187). That is true of consent to unilateral seisin as much as of consent 


to other aspects of jurisdiction. If interpretation of the real will of the 


parties does not point with certainty at such consent, the only possibility 


will lie in joint seisin. 


Thus it is that the variously worded clause in certain categories of 
treaties, to the effect that "any dispute as to the interpretation or 
application of the present treaty shall be submitted to the International 
Court of Justice, unless the parties agree to another mode of settlement", 
has been analysed in jurisprudence as expressing the real will of the 
parties to allow seisin by unilateral application. In the case concerning 
United States Diplomatic and Consumer Staff in Tehran, the Court 


stated, regarding a clause of this kind: 


"While that Article does not provide in express terms that 
either party may bring a case to the Court by unilateral 
application, it is evident ..that this is what the parties 
intended" (1.C.J. Reports 1980, p. 27 para. 52). 


and the Court refers to the usual practice under this kind of treaty. The 
United States had shown in its Memorial that it was a standard clause 





traditionally interpreted both by itself and by other parties as 
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Peace Conference, expressing the view that the disputes between the 
new Yugoslavia and the republics of the former Yugoslavia should be 






referred to the Court for settlement, was not regarded by the Court as a 






prima facie title of jurisdiction. The Court declared itself unable, at that 






stage of the proceedings, to determine whether the letter "was intended 






as an ‘immediate commitment’ ...binding on Yugoslavia, to accept 






unconditionally the unilateral submission to the Court of a wide range 






of legal disputes", or whether it was intended as a commitment solely to 






submission to the Court of specific questions; "or as no more than the 






enunciation of a general policy of favouring judicial settlement, which 






did not embody an offer or commitment" (/.C./. Reports 1993, p. 18, 





para. 31). 











It is, as we see, the intention of the two governments concerned which 


not only defines the extent of jurisdiction but which at the same time 





determines the terms and procedures for the exercise of such 






jurisdiction. Contrary to what Qatar asserts, seisin is an integral part of 






jurisdiction, The voluntarist principle governs the mode of seisin just as 






it does the other aspects of jurisdiction. 







CONSENT TO UNILATERAL SEISIN IS NOT PRESUMED 


Hence if the parties have not expressly specified the mode of seisin at 






the time of deciding to resort to judicial settlement, and when 






determining the subject and scope of the dispute to be submitted to the 






Court, the question whether one or the other may seise the Court by 






application can, contrary to the claims of our adversaries, never be 






resolved through recourse to a so-called freedom of choice. It is through 
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p. 266, para, 23; Application for Revision and Interpretation of the 


Judgement of 24 February 1982 in the Case concerning the Continental 


Shelf (Tunisia/Libyan Arab Jamahiriya) (Tunisia v. Libyan Arab 
Jamahiriya), LC.J. Reports 1985, p. 216 para. 43; Arbitral Award of 
July 31 July 1989 (Guinea-Bissau v. Senegal) LCJ. Reports 1991, p. 
70, para. 49), this principle, which enables the parties to modulate the 
extent of their consent, is of special interest where the mode of seisin 1s 
concerned. Giving one's consent to the Judicial settlement of a dispute 
without giving it at the same time to a unilateral application is one 
possibility; giving one's consent to the judicial settlement of a dispute 


and giving it also to a unilateral application is another. 


While, in the Aegean Sea Continental Shelf case, the Court did not 
regard the Brussels communiqué as a title of jurisdiction capable of 
furnishing a "valid basis for establishing the Court's jurisdiction to 
entertain the Application filed by Greece" (C.J. Reports 1978, p. 44, 
para 107), this is not so much because the Brussels communiqué did not 
seem to it to have the character of a treaty. It is above all, as made clear 
by the penetrating analysis of Mr. Thirlway ("The Law and Procedure 
of the International Court of Justice 1960-1989", British Year Book of 
International Law, 1991, pp. 14-15), because the communiqué "was not 
intended to, and did not, constitute an immediate commitment... to 
accept unconditionally the unilateral submission of the present dispute 


to the Court" (op. cit., p. 44, para. 107). 


[n the recent case concerning provisional measures between Bosnia and 
Herzegovina and Yugoslavia, a letter from the President of Yugoslavia 
to the President of the Arbitration Commission of the International 
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and Herzegovina case, a Member of the Court stressed "the overriding 
requirement of clear proof of consent" (separate opinion, Judge 
shahabuddeen, 7. CJ. Reports 1993, p. 355). 


This means that while consent must be so interpreted as to enable it to 
"have appropriate effects" (Free Zones of Upper Savoy and the District 
of Сех, P.C.LJ., Series A, No. 22, p. 13), and while case-law has 
rejected what a judgement called "a doubt nullifying... jurisdiction" 
(Factory at Chorzów, P.C.LJ., Series A, No. 9, p. 32), interpretation 
must not, on the other hand, "exceed the intention of the States that 
subscribed to it" (Phosphates in Morocco, P.C.I.J., Series A/B, No. 74, 
p. 24). 


There can consequently be no question of accepting Qatar's view that, 


regarding the interpretation of consent, "the balance of interests shifts 


in favour of the applicant State" (MQ, para. 4.18). There exists no 
presumption of competence in favour of the applicant: the title of 
jurisdiction must, in each case, be established in an "unequivocal" and 


"indisputable" manner. 


The third point on which I should like to pause an instant is that the 
Court's jurisdiction "only exists in so far as this consent has been given" 
(Mavrommatis Palestine Concessions, P.C.I.J., Series A, No. 2, p.16); 
it "only exists within the limits within which it has been accepted" 
(Phosphates in Moroco, P.C.LJ., Series A/B, No. 74, p. 23). Stated in 
different forms in countless Judgments (see, for instance, Delimitation 


of the Maritime Boundry in the Gulf of Maine Are, LCJ. Reports 1984, 
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to the formula of the Permanent Court (Factory at Chorzów, P.C.I.J., 
Series A, No. 9, p. 32), echoed recently by the International Court 
(Border and Transborder Armed Actions (Nicaragua v. Honduras), 
LCJ. Reports 1988, р. 76, para. 16), is "an intention on the part of the 


Parties... to confer jurisdiction upon" the Court. 


But it is equally true that, however undemanding it may be over form, 
jurisprudence requires on the substance a definite and firmly 
established consent. In a variety of judgements, reference has been 


made to an "unequivocal indication" (Upper Silesia, op. cit., p. 24), to 


"voluntary and indisputable acceptance" of the Courts jurisdiction 
(Corfu Channel, Preliminary Objection, ICJ. Reports 1947-1948, p. 
27), toa "clear and unqualified expression of the consent of the Parties" 


(Delimitation of the Continental Shelf between France and the ~United 
Kingdom, UNRIAA, Vol. XVIII, p. 24, para. 20), and to "specific" 
reference to a matter (Land, Island and Maritime Frontier Dispute (El 
Salvador/Honduras, 1.C.J. Reports 1992, p. 586, para. 380). Some of 
these expressions have just been taken up again by the Court in the 
second of its two 1993 Orders concerning provisional measures in the 
case concerning Application of the Convention on the Prevention and 
Punishment of the Crime of Genocide (Bosnia and Herzegovina v. 
Yugoslavia (Serbia and Montenegro), 1.C.J. Reports 1993, p. 342, para. 
34). Consent must be established "beyond reasonable doubt", wrote 5ir 
Hersch Lauterpacht in his day (separate opinion, Certain Norwegian 
Loans, С.Л. Reports 1957, p. 58); and the same expression occurs in 
the writings of Sir Gerald Fitzmaurice (op. cit., Vol. II, p. 437). More 
recently, in the opinion he appended to the second Order in the Bosnia 
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parties’ for the expression ‘either of the parties’, has not been 
disputed by Qatar..." (CR 94/3, p. 20). 


This agreement of the parties as to how the Doha meeting proceeded on 
this crucial point suffices, it seems to me, to condemn Qatar's attempt 


to plead the implicit consent of the two parties, both Bahrain and Qatar, 


to unilateral seisin. An explicit "no" cannot be understood as an implicit 


yes". 


The second point on which I should like to insist is that the liberalism 
evinced by case-law as to the form in which consent may be expressed 
is accompanied by a strict requirement regarding substance. The Court 
will have observed that while Qatar's oral arguments insisted. on 
"flexibility" of form (CR 94/1, p. 35), they completely overlooked 


requirements as to substance. 


It is true that, according to case-law, acceptance of the Court's 
jurisdiction is not "subordinated to the observance of certain forms, 
such as, for instance, the previous conclusion of a special agreement" 
(Rights of Minorities in Upper Silesia (Minority Schools), P.C.I.J., 
Series A, No. 15, p. 23; cf. Corfu Channel, C.J. Reports 1947-1948, 
p. 27). It may be given in any form and in an instrumentum of any nature 
whatsoever. It may even result from mere "acts conclusively 
establishing" consent, such as the fact of defending the merits of the 
case without making any reservation as to jurisdiction (Rights of 
Minorities in Upper Silesia, op. cit., p. 24). All that counts, according 
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effect their delimitation, that intention would not have sufficed to offset 
the absence of a concordant will in the other party, El Salvador. Only 
a "common intention", the Chamber insists (op. cit., p. 583, para. 373), 
could have established the Court's jurisdiction, and that common 


intention was lacking. The Aegean Sea Continental Shelf case 


exemplified this: whatever may have been the will or the intention or 


the consent of Greece, the lack of consent on the part of Turkey 


sufficed, in the Court's eyes, to prevent the meeting of minds. 


In short, there have to be two to establish the jurisdiction of the Court; 
and in the event of disagreement between the will of one of the parties 
and that of the other, it is quite naturally - as judicial precedent relating 
to optional declarations under Article 36, paragraph 2, has abundantly 
illustrated - the will expressing the smallest common denominator that 
prevails, since it is only in terms of the narrowest will that there exists 


a common will. 


Consequently, given that it is glaringly evident that Bahrain, for its part, 
not only has never envisaged the Court's jurisdiction otherwise than on 
the basis of joint seisin but formally opposed, at Doha, a proposal 
permitting unilateral seisin, that it amended that proposal so as to rule 
out unilateral seisin and that it was the proposal so amended that Qatar 
accepted, one thing is obvious: no "meeting of minds" took place at 
Doha on seisin of the Court by one of the parties acting on its own. 


Counsel for Qatar stated a few days ago: 


"The change in the wording made on the initiative of 
Bahrain, and which consists in substituting the words 'the 
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Mr. WEIL: Thankyou, Mr President. Mr. President, Members of the 
Court, I tried yesterday to demonstrate that the question of seisin is one 
of jurisdiction and not, as our adversaries claim, a mere procedural 
matter. I avow that I have some compunction about bothering the Court 
with a demonstration of what may seem a self-evident truth. But the 
multiform arguments of. the opposing Party scarcely leave me the 


choice. 


Mr. President, since consent to unilateral seisin is a full component of 
the principle of consensual jurisdiction, it is subordinated to the same 
conditions and procedures as consent to judicial settlement and consent 
to the object and scope of disputes. The "refinements" and "concepts" 
described by Sir Ian Sinclair (CR 94/1, p. 35 et seq.) apply in both 
instances. 


Disregarding aspects that are not disputed and present no problem here, 
such as the impossibility of going back on consent once given, I shall 


just take up three points. 


I shall first note, though here again this is self-evident, that when one 


refers to consent — whether consent to seisin or any other aspect of 
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consent — it is of course the will of both parties that is required. 
According to the formula of the 1992 El Salvador/Honduras Judgment, 
"it is only from the meeting of minds on that point that jurisdiction is 
created" (L.C.J. Reports 1992, p. 585, para. 378). The Chamber 
therefore considers, in this case, that even had the intention of one of the 
parties, Honduras, been established to have the disputed waters and 
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. For want to time the Court adjourned 
its hearing until the morning of the next day, 


T 8 March 1994 to enable 1 
Professor Р. Weil to complete his pleading 
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It will, then, be understood that the Court has always treated the faculty 
to refer (or not to refer) a case by means of an application as a question 
of jurisdiction of the Court rather than as one of admissibility of the 
application. It did so, for example, in the Nottebohm case (I.C.J. Reports 
1953, p. 122), Moreover, when, in the case concerning the Aegean Sea 
Continental Shelf, it had to determine whether the decision of Greece 
and Turkey to have their case settled by the Court was such as to enable 
each of the parties to seise the Court by means of an application, it did 
not ask itself whether the Application filed by Greece was admissible; 
it dealt with the matter on the plane of jurisdiction. Moreover, the 
operative part of the Judgement does not declare that the Application 
of Greece is inadmissible, but that the Court "is without jurisdiction to 
entertain [it]" (C.J. Reports 1978, p. 45, para. 109). Better still, in the 
Judgment in interpretation of the Tunisia/Libya case, the Court found 
that: 


"parties to treaties or special agreements are free to make 
their consent to the seisin of the Court, and hence the Court's 
jurisdiction, subject to whatever pre-conditions, consistent 
with the Statute, as may be agreed between them" (LC.J. 
Reports 1985, p. 216, para. 43; emphasis added). 


This could not be any clearer. The fact that the Court has consistently 
treated consent to unilateral seisin as a question of jurisdiction is, in my 
view, one that should be emphasized, 

















formula, that Bahrain is free to add its own claims — in particular the one 
relating to Zubarah — to those of Qatar by filing its own application and 
that Bahrain is quite wrong to cast itself in the role of a martyr (CR 
94/3, p. 43) — that allegation is invested with a false simplicity, The 
problem is not only quantitative, one claim being added to another; it is 
also qualitative. The idea of additional claims becomes meaningless 
when one contemplates Qatar's claims regarding Dibal and Qit'at 
Jaradah and the maritime delimitation. When it refers to Dibal and Qit'at 
Jaradah as "shoals" and when it asks the Court to draw the maritime 
boundary "with due regard to the line dividing the sea-bed of the two 
States as described in the British decision of 23 December 1947", the 
Application of Qatar prejudges and directs the discussion by raising the 
question in terms to which Bahrain has never consented and which 
cannot be said to be "within the formula" (MQ, para. 5.78). 


CONSENT TO SEISIN BY MEANS OF APPLICATION, AN 
ESSENTIAL COMPONENT OF THE GENERAL PRINCIPLE 
OF CONSENSUAL JURISDICTION 

From the comments I have just made one essential consequence 
follows: the choice of the mode of seisin is not merely a "procedural 
question". It is a question of jurisdiction, governed by the requirements 


of the principle of consensual jurisdiction. Unilateral seisin is only 
possible if the parties have consented to it. Unilateral seisin does not 
constitute the "default" solution, as computer specialists say in their 
jargon, but rather the joint seisin of the Court, and there has to be a clear 
and common will of both parties to authorize the unilateral referral of 
a dispute. 
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In any event, if Bahrain had filed its own application, the Court would 
have had to deal with two distinct cases — even though it might order a 
joinder of the proceedings — whereas the essence of the Bahraini 
formula was precisely that it enabled each Party to submit certain 
aspects of the dispute to the Court within the framework of one single 


саке. 


Mr. President, Qatar never ceases from playing upon words, 
systematically maintaining misunderstandings about the relation 
between the distinct questions that the two Parties might have been able 
to raise on the basis of a special agreement including the Bahraini 
formula, and the separate submissions they might have been able to 
present in two distinct applications. As the Parties agreed in Doha to 
consider certain specific questions, says Qatar, why should one object 


to those questions being made the subject of two specific applications? 


But, Mr. President, the expression "two questions" is not synonymous 
with "two applications". To formulate two distinct questions inside and 
within the framework of a single action brought by the notification of 
a single instrument is not the same thing as formulating two distinct 
claims within the framework of two distinct cases, brought by two 
applications instituting autonomous proceedings — unless, of course, 
such a scenario has been provided for in a mutual agreement between 
the parties, as in the Asylum case and in the other cases to which I shall 
have occasion to refer at a later time. 








solutions making it possible to assure each of them that those aspects 
of the dispute which interest it more particularly will indeed be brought 
before the Court. The special agreement may, for example, enumerate 
one by one and in detail all the aspects of the dispute and include them 
all, explicitly, in the question put. The special agreement may also, as 
was the case in the Beagle Channel arbitration, mention two distinct 
questions, one put by one of the parties and the other by the other party. 
The special agreement may finally, as would happen if a special 
agreement incorporating the Bahraini formula were signed in our case, 
include an open and flexible clause enabling each party to submit those 
aspects of the dispute with which it is particularly preoccupied. 
Formulae of this kind, each more resourceful than the next, all enable 
the various aspects of one and the same dispute to be covered in the 
selfsame ordinary proceedings. 


The unilateral application, on the contrary, leads to a situation in which 
it is essentially up to the applicant to define, by his submissions, the 
contours of the dispute upon which the Court will have to decide. To be 
sure, Qatar maintains that the Bahraini formula is wide enough to cover 
the claims asserted in its Application and that Bahrain is free to submit 
to the Court other aspects of the dispute, in particular the problem of 
Zubarah, by filing an application of its own (MQ, paras. 1.04, 1.08, 
4.42, 5.66, 5.78-5.82; RQ, para. 4.115; CR 94/1, pp. 26 and 28; CR 
94/3, pp. 43 ff.). However, as Professor Bowell has pointed out, those 


statements are accompanied by cautious reservations às to the 
admissibility of such requests (MQ, para. 5.78; RQ, para 5.04; CR 
94/3, p. 50). 
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Court in preference to any other mode of settlement. But — and here we 
come to the core of the debate — this political and discretionary 






character is not less certain when a government has to choose between 






Joint and unilateral seisin. The sovereignty of the parties involved in 






either instance and considerations of national interest may in each case 






dictate the particular decision. While, as recalled in the Manila 






Declaration (resolution 37/10 of 15 November 1982), it is a principle 






that recourse to judicial settlement should not be considered an 






unfriendly act, and, as the Agent for Qatar rightly said, being exposed 






to the written application of another State can in no way be regarded as 
a "dishonour" (CR 94/1, p. 15; cf. 94/3, p. 42), it is still the case that a 


government may have overriding political reasons for preferring joint 








seisin to unilateral seisin. Any State is free to seek the solution to a 






dispute in accordance with the procedure that it finds appropriate. 









Professor Salmon has tried to convince the Court that Bahrain has 






nothing to fear from unilateral seisin and has no reason to be so 
doggedly attached to joint submission (CR 94/3, p. 41 et seq.). That is 






not where the problem lies. The choice of Bahrain pertains to its 






prerogatives as a sovereign State and is not open to discussion. 







Mr. President, the two procedures, for that matter, are not equivalent — 
my friend Mr. Highet will come back to this. Seisin by special 






agreement presupposes agreement by the parties on the questions to be 






submitted to the Court. And even when the aspects of the dispute that 






the two parties wish to bring before the Court do not coincide entirely, 






as In our case, seisin by special agreement offers a whole range of 
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disputes, Qatar misunderstands the basis and raison d'étre of the 
principle of consensual jurisdiction. Even though jurists are naturally 
inclined to give pride of place to judicial settlement, a realistic view of 
things prompts one to discard any judicial fetishism and to accept thal 
other modes of peaceful settlement coexist with judicial settlement. 
According to the well-known formula, judicial settlement is "an 
alternative to the direct and friendly settlement" of the conflicts between 
the parties (Free Zones, P.C.LJ., Series A/B, N * 42, p. 116), "some 
alternative method, which must, however, be based on consent" 
(Delimitation of the Maritime Boundary in the Gulf of Maine Area, 
LCJ. Reports 1984, p. 292, para. 89; cf. Frontier Dispute (Burkina 
Faso v. Mali), 1.C.J. Reports 1986, p. 577, para. 46). Judicial settlement 
is therefore in the hands of the parties: it takes place when the States so 
desire, it takes place to the extent accorded thereto by the States, and it 


takes place in the form that the States give it. 


The choice by a State of judicial settlement consequently pertains to its 
discretionary power. It is a political choice. The Court recently recalled 
that optional declarations of Article 36, paragraph 2, of its Statute "are 
facultative, unilateral engagements, that States are absolutely [ree to 
make or not to make" (Military and Paramilitary Activities in and 
against Nicaragua (Nicaragua v. United States of America), LCA. 
Reports 1984, p. 418, para. 59). This observation holds good for any 
consent to the jurisdiction of the Court, whether based on Article 36, 


paragraph 2, or on Article 36, paragraph 1. 


A discretionary decision pertaining to a political option, I said just now 


when speaking of the decision to have recourse to settlement by the 
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method of seisin is immaterial in the light of the general principle of 
consensual jurisdiction. 


It is indisputable, and I do not need to insist thereon, that jurisdiction 
and seisin are two different concepts, as shown by the Nottebohm case 
(CJ. Reports 1953, p. 111). It is on this distinction that rests, in 
particular, the forum prorogatum doctrine, whereby the Court may have 
been validly seised of an application even when its jurisdiction in the 
case has been acquired only subsequently, through the assent of the 
respondent State. But from there to asserting, as does the other Party, 
that the mode of seisin is merely a "procedural" matter and that, as such, 
it does not rest upon "the same voluntarist basis" (CR 94/2, p. 63) that 
is a step for which there is no justification. As Sir Gerald Fitzmaurice 
Observes, "if a tribunal has not been duly seised, it is incompetent to 
hear the case" (The Law and Procedure of the International Court of 
Justice, Cambridge, Grotius, 1986, Vol. II, p. 440). It is as simple as 
that: consent to seisin is a prerequisite to jurisdiction. 


THE CHOICE OF THE MODE OF SEISIN, A POLITICAL 
AND DISCRETIONARY DECISION 

The Qatari position rests upon a complete misunderstanding of the 
philosophy of judicial settlement in the international system. The Court 
will pardon me a rather academic digression, but one that seems to me 
to go to the heart of our case. As the French jurist Maurice Hauriou said, 
there is philosophy behind the most trifling party wall proceedings. 


In contending that consent to seisin is not required so rigorously as 
consent to judicial settlement and consent to the subject and scope of the | 
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An observation is in order in this respect. When Qatar alludes to 
freedom of choice of the mode of seisin, it presents the issue in an 
abstract and unrealistic way. It gives the impression that the two modes 


of seisin — special agreement and application — are on the same plane 
and that choosing one is equivalent to choosing the other. Quite clearly, 
however, this is not so and the equivalence that Qatar seeks to sanction 


between joint seisin and unilateral seisin constitutes a false symmetry. 


For what does this free choice of which Qatar speaks mean in fact? That 
after deciding by common consent to refer a dispute to the Court, two 


parties may concur on the terms of a special agreement, this is quite 


clear and presents no difficulty. Concretely, the issue is solely whether, 
failing any special provision on the mode of seisin, one of the parties 


can go ahead on its own and refer the dispute to the Court unilaterally. 
It is not consent to seisin of the Court, one way or the other, that is being 
queried; it is consent to unilateral seisin. In the guise of freedom of 
choice, Qatar's contention boils down in reality to maintaining that the 
silence of the parties on the mode of seisin presupposes, or brings about, 
the possibility for each of the parties to seise the Court by means of a 


unilateral application. 


2. THE ERROR IN THE QATARI ARGUMENT: THE 
GENERAL PRINCIPLE OF CONSENSUAL JURISDICTION 
REQUIRES "UNEQUIVOCAL" AND "INDISPUTABLE" 
CONSENT TO UNILATERAL SEISIN 

To pinpoint the fundamental error vitiating Qatar's theory, I shall begin 
with its most extreme variant, that whereby the choice of the procedural 
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As to Professor Quéneudec, he explicitly affirmed that while "the 
competence of the Court depends on the will of the parties", the mode 






of seisin "does not necessarily have the same voluntarist basis" (CR 
94/2, p. 63). 










Jurisdiction, Qatar contends, is governed by the principle of consensual 
jurisdiction of Article 36 of the Statute, while seisin is governed 






exclusively by Article 40, which does not make the choice between the 






special agreement or application dependent on the consent of the 






parties. This choice, it argues, 1s purely "procedural" and "formal" in 






character; and since the parties have not expressly stated in our case the 






mode of seisin to be used, the two courses provided for in Article 40 
were equally open (MQ, paras. 4.57-4.64; RQ, paras, 4.96-4.103). This 


theory of the question of seisin, a mere "procedural" question, was 







carried to an extreme by my friend Professor Quéneudec, since he 






contended that 1t sufficed for unilateral seisin not to be "ruled out" — that 
is the expression he used — for it to be possible (CR 94/2, pp. 62-64). 






Bahrain, I need hardly repeat, accepts none of the premises of this 
reasoning. But let us for a moment, for the sake of argument, follow 






Qatar in its [ine of thinking. Even if there had been unconditional 






agreement by the parties regarding settlement by the Court, even if the 






parties had been in agreement over the determination of the disputes, 






even if the parties had not contemplated anything as regards the mode 






of seisin, even then there could be no accepting the Qatari argument that 






the choice of the mode of seisin would have remained open, and less 






still that unilateral seisin would have been possible simply as a result of 






its not having been "ruled out", 
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of the mode of seisin remains, our adversaries claim, "entirely open"; it 
has been “left to the Parties", and Qatar was consequently entitled to 
choose the course of the unilateral request as well as that of the special 
agreement (see, for instance, MQ, paras. 4.64; 5.42; RQ, paras. 3.02; 
3.72; 4.43; 4.101; 6.07; 6.16; CR 94/2, pp. 62-63). 


Why then, Mr. President, would the silence of the parties as to the mode 
of seisin leave them the choice between the joint and the unilateral 
course? Qatar gives no clear answer to this question and seems to waver 


between two courses. 

In an initial variant, it suggests that failing any special provision 
stipulating the conclusion of a special agreement, the parties are 
presumed to have accepted the possibility of unilateral seisin. What is 


claimed to be applicable, in short, is the civil law adage: "Silence gives 


consent". 


But Qatar does not leave the matter there. In a second, more radical, 
variant the linkage with the principle of consent is severed: consent is 
no longer presumed; it becomes legally superfluous. So much so that 
when it referred once more, in its Reply, to the issue of the essential 
aspects of consent that it had studied in its Memorial, Qatar simply 
omitted any mention of consent to seisin (RQ, para. 4.86), The same 
attitude of silence was adopted by Sir lan Sinclair since, while he dealt 
in detail with the consent of the parties to judicial settlement and with. 
their consent to the subject and scope of the disputes (CR 94/1, pp. 47 
and 50), he did not say a word — not à word, I repeat — about consent to 


seisin. 
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Minutes evidences a change of position on the part of the Government 
of Bahrain in regard to the conditions under which that Government was 
ready to agree to the submission of the dispute to the Court. 


While maintaining that the Doha Minutes embody the Parties' implicit 
but genuine consent to unilateral seisin, but no doubt aware of the 
weakness of this contention, Qatar has put forward pari passu, by way 
of fall-back positions as it were, two other completely different 
contentions, namely that of consent to unilateral seisin that would be 
merely presumed, and that of consent to unilateral seisin which would 
not be required by law, which would become legally inoperative. It is to 
these last two versions of the position of Qatar - that of presumed 
consent and that of legally inoperative consent - that I would now like 
to turn. 


THE THEORY OF THE SO-CALLED FREE CHOICE OF THE 
МОРЕ OF SEISIN 

These two versions have a common starting-point: the theory of silence 
equated with freedom of choice. Admittedly, the parties may, Qatar 
explains to us, provide for the settlement of a dispute by the Court and 
at the same time agree on the procedural mode of seisin. But, it adds, if 
they merely provide for a settlement by the Court without adding any 
"special provision" (MQ, para. 464) regarding the mode of seisin, the 
choice of the seisin procedure is left to the parties: recourse may then 
be had to special agreement and application alike. Such, argues Qatar, 
is the situation in our case. Since the 1987 Agreement and the Doha 
Minutes did not specify the procedure for seising the Court, the choice 
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negotiation described by our opponents, of the negotiation that aimed 


at the conclusion of a special agreement, miraculously be transformed 






at Doha into an agreement however implicit, empowering each of the 






Parties to seise the Court separately? How can one even for a moment 






imagine that so revolutionary a change of the negotiating process 






followed since the end of 1987 could have been effected implictly, by 






a text that is so discreet and lacking in any specific mention? How could 






one for a moment imagine that Qatar could have accepted that so 






far-reaching a concession on the part of Bahrain could be brought about 






by so ambiguous a formula? 











How then can one speak of implicit consent to unilateral seisin when, 
as my friend Professor Lauterpacht has recalled, at Doha Bahrain twice 






expressly opposed a proposal to the effect that the Court could be seised 






by either one of the Parties? Bahrain's opposition to that proposal, 






which Qatar does not contest (RQ, paras. 3. 66 and 4. 75), even though 






Qatar's statements have sought to minimize its scope (cf. CR 94/3, p. 






20), 15 undoubtedly of decisive importance. For everyone knows that 






jurisdictional clauses of this type are never adopted by a government 






lightly and without due consideration: this is illustrated by the Fisheries 









Jurisdiction case. 





In truth, there is no case at all for considering that at Doha Bahrain did 


an implicit about-turn and that there exists a common consent to 






unilateral seisin. Paraphrasing the Judgement in the Agean Sea 
Continental Self cae (I. C. J. Reports 1978, p. 43, para. 105), I would 
certainly be inclined to say that nothing in the terms of the Doha 
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I now come to the third element in consent, consent to seise the Court, 
and more precisely, to seise the Court unilaterally. 


C. CONSENT TO UNILATERAL SEISIN 


1. QATAR'S WAVERING CONTENTIONS: FROM IMPLICIT 
CONSENT TO PRESUMED CONSENT AND FROM 
PRESUMED CONSENT TO INOPERATIVE CONSENT 

With this third aspect of consent to the jurisdiction of the Court Qatar 
is visibly ill at ease. 


On the one hand, Qatar maintains that the Parties implicitly agreed at 
Doha on the option each one would have, upon the expiration of a 


moratorium of five months meant to give a last chance to the mediation. 
by the king of Saudi Arabia, to seise the Court by application of the 
aspects of the dispute that are of particular concern to it: 


"the Doha Agreement, Qatar states in its Reply, records the Parties' 
implicit consent to seisin of the Court in any manner allowed by the 
Statute and Rules of the Court..." (RQ, ara. 4. 101). 


My colleagues have done justice to this thesis of a consent that, 
although implicit, is none the less a reality. Qatar itself underlines the 
fact that throughout the post-1987 negotiations Bahrain continually 
insisted on the need for the conclusion ofa special agreement in order 
to enable the Parties to seise the Court jointly (CR 94/2, p. 34; cf. p. 17). 
how could the "complete breakdown" (CR 94/1, p. 51) of the 
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formula "was never included in any of Bahrain's proposals for a draft 
special agreement tabled in the Tripartite Committee" (MQ, para. 4. 
54). If the Court refers to the account given by Qatar itself, in its written 
pleadings, of the background to the dispute, it will find that the formula 
proposed by Bahrain to get the negotiations out of the impasse was 
discussed by the Tripartite Committee during its fifth and sixth 
meetings, in November and December 1988, in the context of the 
negotiations with a view to the drawing up of a special agreement (MQ, 
paras. 3.48 and 3.50; RQ, paras. 3.33 and 3,38). Professor Bowett has 
elucidated this point. To claim that the Bahrain formula has no direct 
relation to the negotiations for the special agreement is a flagrant parody 
of the truth, 


We must therefore welcome the fact that, in other passages in their 
pleadings , our opponents have acknowledged that the Bahraini formula 


was intended for insertion in a larger instrument, as one of the 


provisions of a special agreement which was to include many others: 
"the Bahraini formula was first devised to be inserted in a special 
agreement" (MQ, para. 5.68; cf. RQ, para. 3.50), as Qatar recognized. 


In reality, this is the one and only true object of the Bahraini formula. 
To claim, as our opponents do, that by virtue of the assent Qatar gave in 
Doha to the Bahraini formula, the Parties now agree on the subject and 
scope of the disputes to be submitted to the Court, is at the very least 
an oversimplification and a travesty of the truth. As we shall see below, 
Qatar is even less justified in elevating the Bahraini formula to the 
status of an agreement which stands on its own and which could 
constitute a title of jurisdiction. 










Agreement In respect of the subject and scope of the disputes to be 
decided by the Court" MQ, para. 4. 56). 








As Professor Jeménex Aréchega has just shown, analysis of the 


Bahraini formula as an agreement of the Parties on the subject and 






scope of the disputes to be decided by the Court is a misinterpretation, 






which completely distorts this formula. 







No, it was not the object of the formula proposed by Bahrain and it was 






not the effect of the assent given by Qatar to this formula to determine 






in a general way, in abstracto, the disputes that the Parties had agreed 
to submit to the Court. What Bahrain proposed in 1988, and what Qatar 







accepted in 1990, was a wording for Article П of the special agreement 






under discussion, an article intended to define the questions on which 






the special agreement would invite the Court to rule. As my colleagues 






have shown, this was an ingenious and "neutral" formulation, which to 






some extent expressed agreement on disagreement on the questions to 






be submitted to the Court. If a special agreement incorporating the 






Bahraini formula had been concluded, the situation would have been 






similar to that in the Beagle Channel case, though with one nuance, 






namely instead of itself setting out the different questions of the two 






Panties as in the Beagle case, the special agreement would have 






authorized Bahrain and Qatar each to put their own questions during the 






proceedings. 







It 1s clear that this truth troubles our opponents. For this reason, they 






have sought to obscure it by contending that the text of the Bahraini 
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the two Parties to seise the Court unilaterally by the filing of an 
application. These three elements of the consent are indissociable and 
must all three be present; if one of them is lacking, the Court is not 


competent to rule on the application, 


However, it would seem that, in its first written pleading, Qatar merely 
pays lip-service to the idea that an agreement to seise the Court Is a 
condition as essential to the Court's jurisdiction as consent to a legal 
settlement, on the one hand, and consent to the subject and scope of the 
disputes, on the other hand. After all, as Qatar was to explain to us later 
on. the choice of the method of seising the court is merely as procedural 
question of minor importance. Since the parties are agreed about what, 
according to Qatar, is really the essential, namely, the principle of 
recourse to the Court and the determination of the disputes to be 
submitted to it, is it reasonable to prevent the Court from exercising Its 
jurisdiction on account of unimportant procedural considerations (cf. 
Application instituting proceedings, para. 40; MQ, para. 5, 74; RQ, 
para. 4. 10)? Is it necessary for the Court to verify, distinctly and 
specifically, whether the Parties have also agreed to unilaterally seise 


the Court? 


At the same time, Qatar was increasingly to minimize its consent to 
seise the Court and place the weight of its argument on the alleged 
presence of the two other elements of consent, namely, consent to a 
legal settlement and consent as regards the subject and scope of the 
disputes. The Bahraini formula, in which Qatar would like to see 
agreement of the Parties on the subject and scope of the disputes to be 
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QATAR'S APPLICATION WITH RESPECT TO THE 
"GENERAL PRINCIPLE OF CONSENSUAL JURISDICTION" 







Mr. President, Members of the Court, 









The Government of Bahrain, and its Agent, His Excellency Dr. Al 





Baharna, have entrusted me with the task of considering Qatar's 





Application in the light of what the Chamber of the Court recently 





termed the "general principle of consensual Jurisdiction" (Land, Island 






and Maritime Frontier Dispute (El Salvador/Honduras), L C J. 
Reports 1990, p. 133, para. 94). Гат keenly aware of the trust they have 






placed in me, and I thank them for thus giving me the privilege to take 






the floor before the Court today. 







Unde: the title "The Three Essential Aspects of Consent", The 
Memorial of Qatar listed, as my eminent friend, Professor Jiménez de 






Aréchega has just noted,: 











"First, the consent of both States to refer the disputes to the Court: 






second, their consent to the su bject and scope of the disputes; and third, 






their consent to the seisin of the Court" (MQ, para. 4. 12): 






That analysis was perfect] y accurate. For the Court to be com petent to 





rule on Qatar's Application, a triple agreement would have to be 






reached: an agreement, to begin with, on the settlement of the disputes 






by the Court; then an agreement on the subject and scope of the disputes 









to be submitted to it: lastly, an agreement on the possibility for each of 
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took the floor thereafter and said: 









Divergent interpretations have been advanced by the Parties as to the 






meaning of a phrase that Bahrain succeeded in introducing, as one of its 






two crucial amendments, to the two drafts presented to it at the Doha 






summit Conference. That phrase referred to the need to comply with 






"the procedures arising therefrom". 











The distinguished Agent for Qatar, acting as counsel, has asserted that 


this phrase means that "the Parties will rely on the Court's rules to 






govern the proceedings" (CR 94/3 p. 39). This assertion actually 






supports our case because these procedural steps would consist 






precisely in the establishment of a link, so as to complete the formula 






with the enumeration of the issues in dispute in order to comply with 






Articles 40 of the Statute and 38, paragraph 1, of the Rules of Court. The 






absence of that link, that results from Qatar's infringement of the 7 






Deceraber 1988 agreed Minutes, determines the invalidity of the Qatari 






Application, the absence of Bahraini consent concerning the "subject 






and scope" of the dispute and, consequently, the inexistence of 






jurisdiction in this case. 
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items constituting the dispute. The main purpose and "raison d'étre" of 
such an agreed enumeration is the obligation of each Party not to oppose 
the admissibility of any of the enumerated questions. That would be an 
unfair infringement of the quid pro quo inherent in the Bahraini formula 


together with the 1988 Minutes. 


The proper utilization of the Bahraini formula would have been to insert 
itina special agreement, followed by the agreed enumeration of the five 
subjects of dispute, as Bahrain did in Article 2 of the draft special 


agreement which was offered to Qatar on 20 June 1992 as a basis for a 


joint submission to the Court. 


This shows that the Bahraini formula had to be completed, had to be 
"filled in", either by adding the indication of the specific issues both 
Parties had agreed to submit to the Court or by previously authorizing 
jointly each Party to formulate its own claims, on a basis of absolute 
equality, in their respective and parallel Memorials. It is obvious that 
such a process of completion of the Bahraini formula could not be 
effected by a unilateral application, by only one of the Parties, since the 
list of subjects of dispute had been established by both. 


A link had to be established between the Bahraini formula and the five 
issues enumerated in the 1988 December Minutes and that link could 
only be established by some form of previous joint or agreed action, 
such as the Acr of Lima or the agreement that was concluded in the 


Beagle Channel case. 
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judicial determination of those recognized subjects of dispute it does 








not want to submit to the Court, 


It is no answer to say that the defendant may submit an application of its 






own or make a separate claim in the present proceedings. The fact is that 






the unilateral method chosen by Qatar results in the practical 






impossibility of complying with the First Principle of the Framework 






of Mediation, which provides that "all issues of dispute ... are to be 






considered as complementary, indivisible issues, to be solved 






comprehensively together". 











Moreover, Qatar's answer that, in its discretion, Bahrain may file an 


application and raise its claims shows that there is no compulsory 






jurisdiction in the present case. If the submission of the entire issues in 






dispute, as required by Article 40 of the Statute, depends on a 






subsequent, voluntary and discretionary act by Bahrain, this by itself 






demonstrates that at this moment there is no compulsory jurisdiction in 






this case, as based on the Qatari Application submitted to the Court. 










It was never contemplated by the Bahraini formula that Qatar, acting 
unilaterally, would be entitled to "pick and choose" those particular 






items or issues in dispute which it preferred to submit to the Court, 






while remaining entitled to oppose the admissibility of Bahrain's claims 






and counter-claims. We all heard, on the third day, Professor Salmon 






enumerate the various objections Qatar would raise against the 






admissibility of the Zubarah claim. This would constitute another 






infringement of the 7 December 1988 agreed enumeration of the five 
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Islands and Dibal and Qit'at Jaradah challenged and put in issue before 


the Court. 


But Bahrain has never consented, through the Bahraini formula or 
otherwise, to submit to the Court its sovereign rights over these 
essential parts of its territory which are the Hawar Islands, and Dibal 
and Qit'at Jaradah. By its formula, and relying on the 7 December 1988 
Minutes, Bahrain was prepared to come to Court only if and when its 
own claims with respect to Zubarah, the Janan island as part of the 
Hawar group of islands, the archipelagic baselines and the pearling and 
fishing areas, were equally considered and decided by the Court, at the 


same time, within the same set of judicial proceedings and in a position 


of equality before the Court. Bahrain is entitled to that singular set of 


judicial proceedings not only on the basis of the 7 December 1988 
Minutes and the Bahraini formula, but also under the already mentioned 
First Principle of the Framework of the Mediation, which demanded 
that "all issues of dispute" were "to be solved comprehensively 


together", 


The abusive way in which Qatar utilizes the Bahraini formula, 
combined with the selection of only two of the five items of the 1988 
Minutes, cannot be accepted as containing or as expressing Bahrain's 
consent to have the particular disputes selected by the Applicant 


submitted to the Court. 


Otherwise, the Applicant would be able to pick and choose those 





subjects of dispute it wants to submit to the Court, while avoiding the 
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Obviously, Qatar could not rely on the enumeration in the 7 December 


1988 agreed Minutes because it was not complying with it. 


The answer that Qatar found to its predicament was to rely on the 
Bahraini formula, a formula which was designed to play, within the 


framework of a special agreement, an entirely different role. 


Qatar states in paragraph 40 of the Application under the title 


"Jurisdiction" the following: 


"By virtue of Qatar's acceptance of the Bahraini formula 
(see Annex 5), the parties are now also agreed upon the 
subject and scope of the disputes to be referred to the 


Court.” 


This 15 a mere assertion, unsupported by the facts and the law. By 
invoking the Bahraini formula, Qatar tries to take advantage of its 
general and abstract character, since the formula refers to "any matter 
of dispute" without the concrete indication of particular divergences. 


Qatar then attempts to combine this feature of the Bahraini formula with 


the selection of only two of the five items of dispute which were defined 


by the 7 December 1988 agreed Minutes. 


What 1s Qatar's foundation for this alleged expression of consent by 
Bahrain? I repeat; incapable of invoking the 7 December 1988 Minutes, 
Qatar had recourse to the Bahraini formula, as if it contained the consent 


of Bahrain in having its undisputable sovereignty over the Hawar 
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One of the reasons underlying this repeated requirement is the need for 
the Court to verify whether the necessary consent of both parties 
specifically and expressly extends or applies to the dispute submitted to 


the Court. 


This statutory requirement of the indication of the subject of the dispute, 
given the existence of the previous agreement of 1988, created an 
insoluble problem for Qatar in its attempt to present itself as a unilateral 


applicant, capable of setting in motion, on its own, the present 


proceedings. Qatar tried to overcome this problem by an involved and 


illegitimate procedure. 


In paragraph 40 of the Application, under the title Jurisdiction, where 
one would normally expect to find the indication of the subject of the 
dispute, Qatar does not mention the two geographical items of dispute 
it tries to bring before the Court. Qatar only refers to the Hawar islands 
and to Dibal and Qit'at Jaradah, in Part I of its Application, at paragraph 
41. It refers to these two questions in the submissions, at the very end 
of its Application, where it asks the Court to adjudge and declare in its 


favour. 


One may then ask the following question: what is the basis upon which 
Qatar relies in order to indicate the subject of the dispute, so as to allow 
the Court to determine the necessary consent by Bahrain to have that 
particular dispute decided by the Court? That was the problem Qatar 


had to solve. 
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items enumerated in 1988 is respected, Thus, for instance, the agreed 
list of 1988 did not characterize Jaradah as a shoal. Qatar, by 
categorizing it as a shoal, seeks to prejudice its status. it will be for the 
Court eventually to decide whether it is a shoal or an island, as Bahrain 
contends. The four other items are either ignored or mutilated, as is the 
case with the omission of the specific mention of the island of Janan, 


which of course is part of the Hawar islands. Again, this omission 


prejudices Bahrain's position, because in the list of issues of 1988 Qatar 


had accepted that the island of Janan should be included within the 
Hawar islands, although it is not covered by the British award of 1947. 


Of course, the explanation for these infringements of the 7 December 
1988 Minutes, particularly in respect to Zubarah, is that Qatar, as a de 
facto occupant of this territory, does not want to see this situation 
subjected to judicial scrutiny, while, on the other hand, the legitimate 
and long-standing sovereignty of Bahrain over the Hawar islands, 
including Janan, is challenged by Qatar before the Court. But this 
self-serving attitude cannot justify the breach of what had been 
previously agreed, nor the detriment to Bahrain's position at the stage 
of the merits resulting from the alterations I have indicated in the agreed 


list. 


I do not need to recall to the Court that both Article 40 of the Statute and 
Article 38, paragraph l, of the Rules require the Applicant State to 
indicate in its Application "the subject of the dispute" which is brought 


before the Court. 
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This phrase means that the "subject and scope" of the dispute comprises 
only those five issues, but at the same time it required the simultaneous 


submission of all five issues. 


Otherwise, one of the Parties would be allowed to modify what had 
been agreed by both; one of the Parties would become entitled to 
redefine by itself the subject of the dispute by restricting unilaterally its 
agreed scope. 5o, the obligation was to submit to the Court only those 
five questions, but at the same time to submit all five questions. it would 
be an equal violation of the agreed Minutes of 1988 to add to the list or 


іо subtract from it. 


Now, if we take the reaffirmed agreed Minutes of 1988, concerning the 
[ive items or issues in dispute and we compare them with the 
Application filed by Qatar in these proceedings we can see clearly that 
the Application filed by Qatar in these proceedings we can see clearly 
that the Applicant State has engaged in a deliberate infringement of the 
agreement previously reached concerning the "subject and scope" of the 


dispute. 


Besides the question of maritime boundaries, Qatar indicates in its 
submissions, in part | of its paragraph 41 of the Application, the 
questions of "The Hawar islands" and the "Dibal and Qirat Jaradah 


shoals", as the only "subject of the dispute". 


Qatar omits all reference to archipelagic baselines, to fishing and 


pearling areas, to Zubarah and to the island of Janan. None of the five 
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other. They are interdependent and interrelated elements that concur in 
defining the subject and scope of the dispute that had to be submitted to 
the Court, in a comprehensive, single case and by means of some form 


of a special agreement. 


This is so because it 15 only through the method of a joint submission 
based on some form of special agreement, that the three instruments 1 
have referred to could be implemented and complied with. 


And the existence of these three agreements was not ignored or 
forgotten in 1990, at the Doha summit conference. On the contrary, 
these agreements were reaffirmed at the very beginning of the 1990 


Doha summit conference. 


The first. paragraph of the Doha Minutes provides that the Parties and 
the Mediator "reaffirm what was agreed previously between the two 
Parties". Thus, such a reaffirmation, as just indicated by Professor 
Bowett, embraced all that had been agreed previously, not just the 1987 
Minutes, as contended here by Professor Quéneudec (CR 94/2 p. 76). 


The indivisibility of the five issues in dispute, resulting from the First 
Principle of the Framework of Mediation, is confirmed by the 1987 


Agreement which refers to "all the disputed matters". It is also 


confirmed by the initial phrases of the 7 December 1988 Minutes, 
containing the list of 15sues, which provides that the reference of issues 


to the Court "shall be confined to the following subjects...". 
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When in 1990, at Doha, Qatar accepted the Bahraini formula, one of the 






consequences of that acceptance was that Qatar withdrew its 






reservation with respect to the Bahraini claims concerning Zubarah. 






This is so because by its acceptance of the Bahraini formula, Qatar 






agreed that the Court could, and I quote from the formula, "decide any 






matter of territorial right or other title or interest that may be a matter 





of difference between them". This wide formulation in the Bahraini 





formula was clearly designed to embrace Bahrain's territorial claim to 






Zubarah in its full scope. 







Thus, the inclusion of Zubarah as one of the five items or issues 






constituting the "subject and scope" of the dispute, as defined on 7 
December 1985, was no longer questioned by Qatar, whatever the 






object of the claim that Bahrain could advance, 







This means that the understanding that had been reached on 7 





December 1988, as an agreed enumeration of the subject and scope of 






the dispute, was completed and perfected by the withdrawal of Qatar's 






reservation. П was confirmed and maintained as an indivisible whole, 






a "package deal", ın accordance with the First Principle of the 








Framework of the Mediation. 





The covergence of these three elements, the First Principle of the 
Framework of Mediation, the 7 December 1988 agreed enumeration of 






the five items in dispute and the 1990 full acceptance of the question of 






Zubarah at Doha through Qatar's acceptance of the Bahraini formula, 






must be considered together, since they influence and support each 
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The introductory phrase and the final statement to the effect that "the 
two parties agreed on these subjects" are underlined in the Qatari 
English text. Also, in the Qatari text the two paragraphs recording the 
understanding are numbered as paragraphs | and 2, thus adding to the 
formal character of this agreed minute. 


Towards the end of that meeting, Qatar questioned the nature of the 
claim and the grounds to be invoked by Bahrain concerning Zubarah. 
The late Dr. Hassen Kamel, for Qatar, stated that 


"if the nature of the difference concerning Zubarah was 
connected with sovereignty over it, it would not be 
acceptable that this should be listed within the matters 


raised to the International Court of Justice. If, however, the 
content was connected with private (or "special") rights in 
Zubarah, then the State of Qatar would have no objection to 
this", 


On his part, the representative of Bahrain replied that "their claim 
connected with Zubarah which would be referred to the International 
Court of Justice would be the strongest possible claim without any 


limitation". 


In the light of this exchange, it may be concluded, that Qatar raised a 
reservation with respect to Zubarah with reference to the grounds to be 
invoked by Bahrain in support of this claim. 
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Tripartite Committee. There the Parties agreed on an enumeration of the 
five items or issues which defined "the subject and scope of the dispute" 

to be submitted to the Court. While our opponents have been entirely 

silent with respect to that document, the text of the relevant part of the 

7 December 1988 Minutes has been already referred to by Professor 
Bowett. It has been presented to the Court by both Parties with their 
respective English translations, which only differ in insignificant and 

irrelevant details (see page 112, volume П of the Bahrain 

Counter-Memorial, and page 139 of the Rejoinder). I will read again the 

Qatari translation of this document: 


"L. There followed a discussion aimed at defining the 
subjects to be submitted to the Court, which shall be 
confined to the following subjects: 


. Hawar Islands, including Janan Island 
. Dibal shaol and Qit'at Jaradah 
3. Archipelago baselines 
. Zubarah 
. Fishing and Pearling areas and any other matters related 
to maritime boundaries." 


And then, in paragraph 2 the Minutes stated that: 
"2. The two parties agreed on these subjects." 


This is an "agreed minute" if there ever was one. 
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Because the process of Mediation and negotiation conducted by the 
Parties, under the aegis of the Mediator, with a view to concluding a 
special agreement, was not entirely unfruitful, as Qatar has suggested. 


On the contrary, in that process certain concrete steps were taken, 
certain understandings were reached and even some agreements were 
concluded opening the way for a joint submission of the case to the 
Court. 


The first of these concrete steps was the establishment of the "Principles 
for the Framework for reaching a settlement", proposed in 1978 by the 
Mediator, and adopted by the Parties in 1983. The first of these 
Principles reads: 


"АП issues of dispute between the two countries, relating to 
sovereignty over the islands, maritime boundaries and 
territorial waters, are to be considered as complementary, 
indivisible issues, to be solved comprehensively together.” 


At is true that, at the time of adoption of this principle, it only applied to 
issues of sovereignty over islands and not in respect of "terra firma". 
However, we will see that this First Principle later embraced other 
territorial issues, in particular that of Zubarah. 


In the process of mediation a second, and important step towards the 
conclusion of a special agreement was the understanding reached by the 
Parties, under the auspices of the Mediator, at the sixth Meeting of the 
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alleged consent by Bahrain to the "subject and scope" of the dispute, as 
it has been brought unilaterally by Qatar before the Court. 


I intend to demonstrate, Mr President, that there was not, and there is 
no consent by Bahrain regarding "the subject and scope of the dispute" 
as it has been defined unilaterally by Qatar in its Application to the 
Court. 


The fundamental consideration in support of my submission is that in 
indicating to the Court the subject of the dispute, as is required by 
Article 40 of the Statue, Qatar unilaterally altered that subject by 
restricting the scope of the dispute as it had been previously defined 
during the mediation process in the 1988 Minutes, when "the two 
Parties agreed" on five subjects as constituting what the original Arabic 
texts describe, in singular, as "the existing dispute (1 refer to the 1990 
Minutes, and the signed Minutes of 7 December 1988). 


It follows from that infringement of what had been agreed, that the 
Application filed by Qatar is defective and consequently invalid and, as 
such, incapable of embodying Bahrain's consent and thus incapable of 
conferring jurisdiction to the Court. 


In order to develop my argument, Mr. President, I have to refer again, 
but very briefly, to certain understandings and agreements which were 
reached in the negotiations between the Parties under the aegis of the 
Mediator. 
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Mr. JIMENEZ de ARECHEGA: Mr. President, Members of the Court, 
the Qatari Memorial, at paragraph 4.12, makes an important admission 
on the question of consent, an admission which has not been mentioned 
by our friends on the other side. 

Under the title "The essential aspects of consent", Qatar refers to the 
need for consent to the existence of jurisdiction of the Court and 
examines this question from three points of view, distinguishing what 
it calls "three essential aspects". 


The Qatari Memorial states: 


"Three essential aspects of the consent given under the 1987 
and the Doha Agreement need to be considered: first, the 


consent of both States to refer the disputes to the Court; 
second, their consent to the subject and scope of the 
disputes; and, third, their consent to the seisin of the 
Court." 


This significant admission by Qatar as to the need for a triple consent is 
important because Bahrain contends that not a single one of the three 
required consents is present in this case. Professors Bowett and 
Lauterpacht have demonstrated that there is not in the present case the 
first form or aspect of consent. After me, Professor Weil will show that 
there is no consent by Bahrain to the unilateral seising of the Court. 


Consequently it is my task to concentrate on the absence in this case of 
the second form or aspect of consent, namely, that concerning the 

















‘The Court adjourned for 15 minutes and 
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Court was by way of special agreement. There are sound reasons for 
that decision in fact, but, irrespective of whether one agrees or disagrees 
with those reasons, if that was Bahrain's decision it must be respected. 
Mr President, that concludes my argument. I regret having trespassed 
into the coffee break slightly. May I ask you, after coffee, to call on 
Professor Jiménez de Aréchaga. 
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Qatar's argument, lucidly put by Professor Salmon on Wednesday (CR 
94/3, pp. 43-48), 1s that Zubarah can be included. All that is necessary 
is for Bahrain to file a new Application in relation to Zubarah, in effect 
file a new case which the Court can then join, 


But the Court has only to note the careful choice of words of Qatar to 
see that, for Bahrain, this is a trap. Qatar concedes only that the Court 
has competence over Zubarah "prima facie", And Qatar reserves the 
right to question its admissibility ("recevabilité"). You can be certain it 
will do so! 


Well, Mr President, there you have precisely the reason why Bahrain 
was adamant that a joint submission under a special agreement was 
needed. With the Bahraini formula as Article 2 of a special agreement, 
Bahrain's risk of having Zubarah excluded would have been minimized. 
Now, on the basis of two, successive, unilateral] applications, Bahrain is 
at risk. There is, in fact, still no genuine agreement between the Parties 
as to the subject-matter of this dispute, and Qatar will most certainly 
object to Bahrain's claim over Zubarah. 


There are, of course, other things which Bahrain loses by not having a 
special agreement - for example, Article V and the right to examine the 
agreement as a whole prior to ratification - my colleague Mr. Highet 
will deal with these. | 


But, as a sovereign State, Bahrain is entitled to decide that its preferred 
way of implementing the 1987 commitment in principle to go to the 
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Fourth, the Bahraini formula was a possible solution to the 
disagreement over Article II - subject to further discussion of whether 
it needed to be amplified in one, or two, Annexes, and in what terms. 


Qatar's acceptance of the Bahraini formula at Doha seemed a significant 

step forward. It seemed as though Qatar was prepared to accept it for 
Article П, without any annex and leaving it to each Party to formulate 
its claims within the broad ambit of that formula, as Bahrain had 
originally intended. 


But, as Professor Weil will demonstrate in detail, the mere acceptance 
of the Bahraini formula could not, of itself, provide a new and sufficient 
basis for jurisdiction. ]t was never intended as such, and could not 
operate as such. Nor - as Professor Jiménez de Aréchaga will show - 
could the Bahraini formula be utilized within the framework of a purely 
unilateral application. It was designed to be used within the framework 
of а special agreement, the essential idea being that, under such a 
general and "neutral" formula, each Party would be free to formulate its 
own claims. 


Fifth, the Parties had agreed to include Zubarah in the disputed matters: 
that is quite clear from the Tripartite Committee meeting of 6 December 
1988. 


Certainly Qatar had reserved its position over whether Qatar would 
agree to allow Bahrain to contest sovereignty - or only "private rights". 
But in one form or another it had been agreed Zubarah was to be 
included. 





So, whatever the words “al-tarafan" may mean, and whatever Qatar 
may or may not have thought, it is simply not possible to read the Doha 
Minutes as authorizing a unilateral application. That would be quite 
contrary to the clear reaffirmation of the earlier agreements. 


I do not say that, at Doha, the Parties were not free to change their 
minds, They could have reaffirmed their previous agreements with an 
express proviso, They could have said "except that, rather than 
proceedings by Special Agreement, either Party may make a unilateral 
application to the Court after the end of May 1991". 


But they did not do so, and, in the absence of clear words to indicate a 
departure from their common intention to proceed by Special 
Agreement, we must assume that the original agreement was 
maintained. And this must have been the view of Saudi Arabia. 
Otherwise why should Saudi Arabia have offered to both Parties a Saudi 
version of a Special Agreement in September 1991? And that was 
certainly Dr. Al Baharna's intention in adding the phrase "and the 
procedures arising therefrom". So two out of the three members of the 
Tripartite Committee believed the agreement to seek a special 
agreement had been maintained. 


Third, the Parties had previously not entertained the idea of a unilateral 
application even as an alternative: it was never discussed in the 
Tripartite Committee. So we are entitled to assume that the Parties 
agreed previously that seisin of the Court would not take place by that 
route. It would have taken express words to overturn that 
understanding. 











It is important to keep all these previous agreements in mind, therefore. 
For if there is to be any doubt as to what, additionally, was agreed at 
Doha, the elements previously agreed must afford crucial evidence as 
to what exactly was agreed at Doha. We must assume consistency, and 
coherence, between the elements of the agreement. 


In short, the Parties could not conceivably have reaffirmed their 
previous commitments, and in the same breath agreed something. 
additional at Doha which was quite contrary to what had been 
previously agreed. We must assume they were acting consistently. 


Now what had been previously agreed? 
First, that the Parties would go before the full Court. 


Second, that the Parties would go before the Court pursuant to a Special 
Agreement: that was to be the basis of the Court's jurisdiction. Now 
there cannot be any doubt about this. Bahrain always assumed this to 
be so, and I have earlier taken the Court carefully through the records 
of the Tripartite Committee so that the Court can see that this was also 
Qatar's intention. 


If that is so, how can Qatar suggest that at Doha the Parties suddenly 
agreed that either Party could proceed by unilateral application, without 
a Special Agreement? It is simply not possible. You cannot, in one and 
the same breath, reaffirm the agreement to proceed under a Special 
Agreement and authorize either Party to proceed unilaterally without 
such an agreement: it would not make any sense! 








Arabia terminate paragraph 3 of that Treaty establishing the Tripartite 
Committee without their consent? And Mr. President, I cannot find 
anywhere in the records anything to suggest that they did so consent, 
Indeed, there was no actual proposal to terminate the Committee, so 
there was anything to which their consent was required. 


In fact the records show that, on the contrary, Saudi Arabia itself 
believed the Tripartite Committee was still in existence, and still with 
work to do, at the time of the Doha meeting. The Foreign Minister of 
Bahrain, Shaikh Mohammed, recounts a meeting with King Fahd on 
Sunday 23 December 1990 at Doha. This is what he says: 


"During the discussion, the Custodian of the Two Holy 
Mosques, King Fahd bin Abdulaziz Al-Saud of Saudi 
Arabia, who continued in his role of Mediator between 
Bahrain and Qatar stated that it was the duty of the Tripartite 
Committee to meet and finalize the procedure for the parties 
to go to the International Court of Justice." (CMB, Vol. II, 
p. 160). 


And Bahrain took the same view. The Foreign Minister of Bahrain is 
on record as saying that, at Doha, "I reiterated Bahrain's position that 
we must continue with the existing procedure through the Tripartite 
Committee..." (CMB, Vol. II, p. 162). 


So the story of the Tripartite Committee having been terminated, and its 
work abandoned, is pure invention on the part of Qatar. 





progress of the Tripartite Committee was to be jettisoned. And Qatar 
supports this view of the matter by saying that the Tripartite Committee 
was at an end. 


But, Mr. President — and it is a rather large But - that is not what the 
Doha Minutes say. They do not say that the Parties reaffirm their 1987 
commitment in principle to go to the Court. They "reaffirm what was 
agreed previously", without restriction, so that they evidently intended 
to preserve everything they had agreed thus far. 


Nor is there any basis for saying that the Tripartite Committee was at 
an end. Certainly, during the Fifth Meeting on 15 November 1988 
Prince Saud reported that King Fahd "considers" the date of the next 
Summit meeting - in December 1988 - as the date for terminating the 
work of the Committee. It was presumably a heavy hint that they should 
get a move on. But Bahrain's Foreign Minister, Shaikh Mohammed, 
expressed the hope that he would be patient (CMB, Vol II, p. 102). And 
at the Sixth Meeting on 6 December 1988 there is not a word in the 
signed Minutes of that Meeting about terminating the Tripartite 
Committee. On the contrary, the signed Minutes disclose that Bahrain 
would be given time to study Qatar's proposal for proceeding with the 
Bahraini formula and the two Annexes. So the Tripartite Committee 
was not dead, and the agreements it had reached thus far were not 
abandoned. 


Indeed, it could scarcely be otherwise. If, as Qatar says, the 1987 
Agreement was a treaty binding on Qatar and Bahrain, how could Saudi 





Mr. BOWETT: Thank you, Sir. 


Mr. President, Members of the Court, what I would like to do with your 
permission — and it can be done quite briefly — is to piece together the 
three phases in the negotiations, that is the 1987 Agreement, the 
Tripartite Committee, and Doha, to see what was really agreed between 
the Parties. 


We have to see the whole picture as a series of negotiations designed to 
bring this dispute before the Court. We cannot, in my submission, 
isolate Doha as a fresh start, with the Parties starting with a "clean slate" 
and, at Doha, establishing an independent basis for jurisdiction. 


The reason for this lies partly in commonsense — the Parties were 


inherently unlikely to jettison what they had achieved in over three 
years of negotiation - but also in the plain words of the Agreed Minutes 
of 25 December 1990, The Parties agreed "1. to reaffirm what was 
agreed previously between the two Parties". 


Now there cannot be any doubt what that meant! The Parties were not 
starting from scratch; on the contrary they endorsed and reaffirmed 
what they had agreed to date. Whatever else was agreed at Doha, it was 
additional, just one further agreed step in the long sequence of 
negotiations; and, we must assume, in no way inconsistent with the 
agreements reached previously. 


Obviously, Qatar does not wish to see matters in this light. Qatar sees 
the reaffirmation of what had been agreed previously as confined to the 
1987 undertaking to go to the 
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be resuming the necessary steps for "the Parties", both of them, to 
resume the arrangements for submitting the matter to the Court. 


THE CONTINUING RELEVANCE OF THE TECHNICAL 
LINGUISTIC ARGUMENTS 

Mr President, as the Court will have observed, | have not attempted to 
follow the distinguished Agent of Qatar into the technicalities of the 
linguistic arguments. This is not because I think that he is right in what 
he has said. But the highly technical arguments about the Arabic 
language and grammar - important and interesting as they are — do not 
form the first line of Bahrain's position and time is too short to pursue 
them now. Bahrain adheres to the views expressed by its experts, 
Professor Badawi, Professor Aboulmagd, Dr. Holes and Mr Amkhan as 
set out in their opinions annexed to the Bahraini Counter-Memorial and 
Rejoinder. 


Mr President, this brings me to the end of my consideration of the 1990 
Minutes, both as to their status and their content. There is no need for 
me to venture a grandiloquent conclusion. I can only express the hope 
that the points that I have made may be of some assistance to you in 
reaching the right view of these Minutes. In my submission, whatever 
the legal status of the Minutes may be, their language is quite 
inconsistent with the idea that Bahrain could have given its consent to 
the unilateral institution of proceedings by Qatar. 


Mr President, if it pleases you, would you either call upon Professor 
Bowett now or, if the Court so wishes, take a coffee break. 


Thank you, Mr President. 





sentence: "Otherwise, the two Parties may, after this period, refer the 
dispute to the International Court of Justice in accordance with 
Bahrain's general formula..." The English words "the two" reflect the 
Arabic words "al-tarafan". The letter concludes by saying that "In 
pursuance of the above agreement, we intend to take the necessary 
measures to submit the matter to the Court at the end of the 


above-mentioned period. " 


Qatar refers to this letter as an indication that It proposed to start 
proceedings at the end of the extension of the period of the Mediator's 
mandate, and expresses surprise and disbelief that Saudi Arabia had not 


conveyed that message to Bahrain. What Qatar quite overlooks is that 


Saudi Arabia would have read the words "al-tarafan" in this context in 


accordance with the established pattern of usage in the established sense 





of the two parties together and would, therefore, not have understood 
the letter to be a threat of unilateral action, The concluding sentence of 
the letter, "In pursuance of the above agreement, we intend to take the 
necessary measures to submit the matter to the Court at the end of the 
above-mentioned period" would also have been read by Saudi Arabia 
as no more than an intimation that Qatar would be taking the necessary 
steps jointly with Bahrain. The second letter, of 18 June, is open to the 
same interpretation. In other words, one has to read those letters 
standing in the shoes of Saudi Arabia, seeing the expression 
"al-tarafan", understanding it in accordance with the established 


usage. 


This is no doubt an explanation of why Saudi Arabia did not convey any 


warning to Bahrain. It read the letters as saying only that Qatar would 
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use exactly the same words as appeared in the draft which it placed 
before Bahrain on 24 December 1990 and which were rejected by 
Bahrain. The words in the recent Omani letter are "allow either the State 
of Qatar or the State of Bahrain to submit the dispute to the Court (in 
Arabic "ayyun min")". It is the words "ayyun min" which Bahrain 
insisted on taking out of the Omani draft of 24 December 1990 and 
replacing by the words "the two Parties" (in Arabic "al-tarafan"). 


Perhaps I should add that if Oman had really wanted to lend full and 
effective support to Qatar in this case, the relevant sentence of the recent 
Omani letter should have read something like this: "in our opinion, the 
words used in the Minutes, 'the two Parties' ("al-tarafan"), were 
intended to allow, either Qatar or Bahrain to submit the dispute to the 
Court". But Oman did not say that - no doubt because, as the go between 
in the Doha discussions, it knew that the words that were finally used in 
the 1990 Minutes were deliberatly introduced to exclude this very 
situation. 


QATAR'S 1991 LETTERS TO SAUDI ARABIA 

There is, lastly, Mr President, another point which is connected with 
and reflects upon the proper interpretation to be put upon the word 
"al-tarafan". Qatar filed with its Memorial two letters dated 
respectively 6 May 1991 and 18 June 1991 from the Amir of Qatar to 
the King of Saudi Arabia. These are items 19 and 20 in the Hearing 
Book and I have already had occasion to mention them. In the first 
letter, of 6 May, Qatar referred to the 1990 Minutes, mentioned the 
period which had been laid down for the exercise of the Mediator's good 
offices and concluded its description of the Minutes with the following: 
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"the sincere attempts we made called for an amicable 
understanding between the two sisterly States with the goal 
of achieving a solution for this question in a brotherly spirit, 
and including that the two sisterly countries submit, 
together, a joint application to the International Court of 
Justice containing all matters of difference..." 


The substantive point that I wish to make as to correspondence between 
Qatar and Oman, with which I have just been comparing the Saudi 
Bahraini correspondence, has a direct bearing on the linguistic issue, 


which is the theme of the present part of my address. First of all, the 


Court will observe in the Qatari letter, which has clearly been framed to 
elicit a suitably favourable response from Oman, an example of the kind 
of language that Qatar might have attempted to introduce into the 1990 


Minutes if it had thought that it could do so successfully. It appears in 
the first and second lines of the second paragraph of the Qatari letter to 


Oman: "we believe that each of the States of Qatar and Bahrain has the 
right to make a unilateral application...". Those words are quite clear 
and if Qatar had that it could have achieved the objective which it now 
says it did achieve in December 1990, those are the words that it should 


have tried to put into the 1990 Minutes. That specific phraseology is a 


very far cry from the inexactitude of the words "al-tarafan" on which 
Qatar rests the whole of its present case. 


But the matter which is of particular interest is to be found in the Omani 
response. In order to make the point which Qatar now presents as 
favouring its interpretation of the 1990 Minutes, the Omani letter has to 


AL WATHEEKAH - 108 


| 











108 - AL WATHEEKAH 


OMANI LETTER OF 29 JANUARY 1994 

I pass now to a further item of subsequent context or conduct which 1 
believe it may be helpful to draw to the attention of the Court. And that 
is the letter from the Ministry for Foreign Affairs of Oman of 29 January 
1994 that was directly solicited by the Minister for Foreign Affairs of 
Qatar by a letter of 23 January 1994. These letters were submitted to the 
Court by the Agent of Qatar on 10 February of this year. Bahrain has 
not objected to them and they are now Items 15 and 16 in the Hearing 
Book. 


The Qatari requests to Oman cannot in any way be compared with the 
earlier exchange of correspondence between the Amir of Bahrain and 
the King of Saudi Arabia. On 12 September 1993 the Amir of Bahrain 
wrote to the King of Saudi Arabia the letter which you will find as No. 
17 in the Hearing Book. As you will see, the Amir's letter unlike the 
letter from Qatar to Oman, did not invite the Mediator to anticipate the 
role of the International Court of Justice. The letter did not ask the King 
to answer the specific issue before the Court in the way in which Qatar 
invited Oman to deal with it. The Amir of Bahrain's letter said only two 
things: the first was that the Amir was preoccupied with with the Qatari 
unilateral application and was inconvenienced by it; and, second, the 
Amir expressed the hope that Qatar would reconsider Bahrain's request 
io submit the case to the Court in the form of a joint application. That 
was back in September 1993. 


The King of Saudi Arabia did not reply until December. His answer is 
No. 18 in the Hearing Book. The relevant sentence reads in part: 








contextual approach or, if one wishes, as part of their subsequent 


conduct. 


SAUDI DRAFT AGREEMENT, SEPTEMBER 1991 

The first such item is the draft joint agreement prepared by Saudi Arabia 
and received by Bahrain in September 1991. And Qatar admits to 
receiving the draft agreement but denies having received the 
accompanying memorandum. Both these are in the Hearing Book (Item 
9). Qatar does not go so far, however, as to deny that Saudi Arabia 
prepared and sent such a memorandum, at least to Bahrain, Anyway, the 
point that matters about the memorandum is not so much whether Qatar 
received it as that it was in fact prepared by Saudi Arabia. 


I return to the draft agreement itself. Here, in Article 1, we find the 
expression "The Parties request the Court to decide any matter, (and so 
on)". In Arabic the word used for "the Parties" is "al-tarafan". There is 
no additional wording like "together" or "jointly". The words 
"al-tarafan" are even then deemed sufficient to create an obligation for 
the Parties to act together. The accompanying memorandum makes it 
clear, in its first sentence, that the draft foresees joint, not separate, 
action: "with reference to the two draft agreements submitted by Qatar 
and Bahrain, we (that is Saudi Arabia) have prepared the accompanying 
draft on the basis of the provisions contained in each of the two drafts. 
‘This is an attempt to reach a compromise between their texts in so far 
as that is possible". So we have here not merely evidence of Saudi 
Arabia's view of the continuation of its mediatory role, but a document 
prepared by it which contains language that follows the pattern of usage 
previously established in the Tripartite Committee. 


_ 
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THE NEGATIVE CONTEXT: THE WORDS NOT USED 
There is a further point to be made in reference to context of 


"al-tarafan". Until now, I have been considering what for convenience 


may be called the "positive" context - the effect of other words and 


phrases that are positively present within the Minutes. But there is also 
Ihe matter of the "negative" context - the words that are not there. Qatar 
has chided Bahrain repeatedly for failing to introduce the word 
"together" ("ma'an" in the Arabic) into the phrase "the two parties" so 
that it would have read "the two parties together" and thus have put 
Bahrain's position beyond doubt. But Bahrain 1s bound to ask, why did 
Qatar not return the words "either of the Parties" or, for example, 
introduce the adverb "separately" before the verb "submit", so that the 


phrase would have read "may separately submit?" 


An omission of this kind can be seen as being as much part of the 
context as would be the presence of certain words. The Court may feel 
it appropriate - without going into the wider issue of the burden of proof 
generally - to ask this question: Upon which Party rests the burden of 
clarifying its position by the introduction of suitable words — 1s 1t upon 
the Party which insists on retaining language for which there is an 
established pattern of usage or is it upon the Party which, having failed 
to secure a change in the vital words, then pretends that the retained 
words have some strikingly different meaning? The question, Mr 


President, in my submission, answers itself. 
SUBSEQUENT USE OF LANGUAGE 
There remains then for relatively brief mention evidence of the use of 


language by the Parties which can be regarded as part of the broader 
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that what divides us is not a matter of mere translation, but of 






understanding words in their context. Bahrain is particularly grateful to 





its experts, to Professor Badawi, Dr. Holes, Professor Aboulmagd and 







Mr. Amkhan, in this connection. The use of the word "matter" in the 





singular 15 identified by Bahrain as a major reflection of the idea of a 


singular proceeding, that is to say, a proceeding brought by the two 






parties together, not proceedings brought by the parties individually, 






Yet Qatar has at no stage been able to find time to respond to this 






argument. 







REFERENCE TO THE BAHRAINI FORMULA 
The second contextual matter within the body of paragraph 2 of the 






1990 Minutes is the maintenance without change of the reference to the 






Bahraini formula. I can be quite brief about this. Enough has already 






been said to establish that the Bahraini formula was proposed within the 






framework of proposals for a joint submission and that its words reflect 





that idea: "the Parties", not "either of the Parties". 







"IN ACCORDANCE WITH THE PROCEDURES 
CONSEQUENT ON IT" 
A third contextual matter is, of course, the phrase "in accordance with 






the procedures consequent on it" that is, consequent on the Bahraini 






formula. Here again, I need not detain the Court.Enough has been said 






on the Bahraini side to show that both in expression and in intention 






those words reflect the idea that the implementation of the Bahraini 






formula would require further negotiation with a view to the submission 







of the case to the Court. 
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the possibility of two separate applications. Two separate applications 
necessarily imply two separate cases. The reason for Qatar's insistence 
on its right to make a unilateral application is that it does not wish to 
bring Zubarah into its case. So if the question of sovereignty over 
Hawar, Jaradah and Dibal, as well as the determination of the maritime 
boundary can be seen as one case, the question of Zubarah is, for Qatar, 
a distinct case. 


Yet nowhere in the 1990 Minutes is there a suggestion that the word 
"matter" in the singular can be converted from a singular dispute or 
matter into plural disputes or matters and can be dealt with in or as 
separate cases. Both in the Qatari and the Bahraini translations of the 
preamble to the 1990 Minutes there is a reference to "the existing 


dispute" in the singular. Likewise in both translations of paragraph 2, 
the word "matter" appears in the singular. 


In Bahrain's submission the use of these words in the singular is quite 
inconsistent with Qatar's idea that there can be two separate applications 
or cases about one dispute' or matter. 


What does Qatar have to say in reply to this argument, which I venture 
to submit, is a cogent one? The answer is nothing. Absolutely nothing 
- neither in its Memorial or its Reply or in the Agent's speech. Qatar had 
plenty of time for recondite linguistic analysis and the Qatari Agent 
cannot perhaps be blamed for having followed Prince Charles and 
Prince Edward on their journeys to and from Cambridge. But one of the 
major contributions of the experts on both sides has been in establishing 











state to act the obligation to submit the whole case to the Court. If that 
was the interpretation that Qatar was putting on the words "al-tarafan" 
it must have known that it was an interpretation quite different from any 
interpretation put upon those words in the earlier jurisdictional texts 
and, self-evidently, was not an interpretation. which could have 
occurred to Bahrain. If there was ever a case for a State to have made its 
understanding plain — whether before or after the Omani draft had been 
passed to Bahrain — that was undoubtedly it. The fact that no 
clarification was offered is perhaps the most cogent indication that the 
explanation now given by the Qatari Agent never occurred to Qatar at 
the time, but is an idea generated at the last moment in the framework 
of the present proceedings to meet what is, of course, perhaps the most 
telling argument in the Bahraini armory. It will not be lost on the Court 
that this Qatari explanation was not presented in its memorial and was 


accorded no more than a footnote in its Reply (RQ, p. 76, n. 222). 


OTHER PERTINENT ELEMENTS IN THE 1990 MINUTES 
If confirmation is needed of the conclusion to be drawn from what I 
have just said then it is to be found in at least two other contextual 


elements in the same paragraph of the 1990 Minutes. 


"MATTER" IN THE SINGULAR 
The first of these is the reference to "the matter" in the phrase "the 


parties may submit the matter to the Court". Both In its 


Counter-Memorial and in its Rejoinder Bahrain pointed out that the use 
of the word "matter" in the singular ("al-mawdu" in the Arabic) is 


inconsistent with the Qatari contention that the 1990 Minutes foresaw 





AL WATHEEKAH - 103 


"In Qatar's view the answer to this question is clear, In 
procedural terms the Omani draft might have been 
interpreted as giving one State, effectively whichever was 
the first to act, the obligation to submit the whole case to the 
Court in accordance with the Bahraini formula. The change 
to “al-tarafan" reflected the fact that both Parties had their 
own distinct claims to make under the Bahraini formula and 
that it was inappropriate to allow one Party to submit the 
claims of both States to the Court. That change (I interpret 
that change from either of the two Parties to the two Parties) 
made clear that both Bahrain and Qatar had the right to 
submit their own case on claims to the Court in accordance 
with the Bahraini formula. Qatar has exercised that right." 


I have read you that paragraph, Mr. President, because it represents the 
whole of Qatar's explanation (apart from some technical linguistic 
argument developed subsequently) of why it accepted in silence the 
change insisted upon by Bahrain and by which Bahrain restored the 
consistent pattern of language that had marked the jurisdictional texts 
previously discussed between the Parties. 


Well, some may say, what is wrong with that explanation? The answer 
is both simple and intriguing. Qatar is saying that, having read the 
Omani draft and having made one change in it - namely the insertion of 
the reference to the Bahraini formula - it then allowed the draft to be 
conveyed to Bahrain containing words which Qatar did not want, words 
which Qatar now says might have been interpreted as giving the first 
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We have it on the authority of Sir Ian Sinclair (CR 94/2, pp. 32-33) 


"that the text was put first to the Qatari delegation, since 
there is clear evidence that the phrase 'in accordance with 
the Bahraini formula, which has been accepted by Qatar’ 
was inserted into the original Omani draft on the initiative 
of Mr. Sherbini, Legal Adviser to the Qatari delegation". 


And this leads us to a particularly important point. Qatar, having seen, 
as we are told, the Omani draft before it was presented to Bahrain later 
on the same evening, permitted it to go forward containing the words 
“either of the two Parties" - in Arabic, "аууип min al-tarafayn". 


AMENDMENT OF THE OMANI DRAFT 

Why is this so important? Let us remember that one of the most 
important propositions in Bahrain's case is that Bahrain rejected the 
words "either of the two Parties" and insisted on "the two Parties" so as 
to exclude the possibility that either of the two Parties could commence 
proceedings on its own. What is Qatar's answer to this "categorical 
rejection" (to use once again the helpful words of Mr. Shankardass) his 
categorical rejection of the Omani proposal? The way I put it on Friday, 
in commenting on the relevant passage in the Bahraini Foreign 
Minister's speech, was "what did Qatar think it was doing in accepting 
the changes without making its position clear"? 


The Agent of Qatar gave a direct answer to the question (CR 9 4/3, pp. 
28-29): 





QATAR'S ACCEPTANCE OF THE BAHRAINI FORMULA 
RELATING TO A JOINT SUBMISSION 

Even more to the point, however, is the fact that the Amir of Qatar 
stated that he was prepared to accept the Bahraini formula. At the risk 
of over-repetition, I must of course remind the Court that, as matters 
then stood, the Bahraini formula was understood only as a contribution 
to a special agreement providing for a joint submission to the Court. 


The words "al-tarafan" as there used could only mean "the Parties 
together". That is all that can be gathered from Shaikh Mohammed's 
statement and from the written pleadings of Qatar as to what little was 
said at the Summit Meeting bearing on the meaning of "al-tarafan". So 
up to this point there was no indication of any proposed change in the 
meaning of those words. 


SAUDI DRAFT MINUTES 

Yet there must have been something said which led Saudi Arabia in its 
first draft proposal (Item 5 in the Hearing Book) to include the words 
"the question which will be presented to the Court by each of them", i.e., 
each of the Parties. In the Arabic original these words were "min kullin 
minhuma". As the Court has already been told, Shaikh Mohammed 
rejected the Saudi draft by reason of the presence of those words. 





OMANI DRAFT MINUTES 

The next step in the evolution of the text is the arrival of the Omani draft 
(Item 6 in the Hearing Book). The Omani draft used the words "Either 
ofthe two Parties", — 
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Reply than put forward a brief narrative of what happened. Where there 
is any discrepancy between the versions of the two sides, elementary 
principles of evidence require that the statement of Shaikh Mohammed 
should be preferred to those in the Qatari written pleadings. And for an 
account of what actually happened at the opening plenary meeting of 
the Heads of States on 23 December we must again rely on Shaikh 
Mohammed. Please recall that at this point in the story of the 
relationship between the Parties what we are looking for is some 
indication that the established pattern of the usage of "al-tarafan" as 
meaning the Parties together was, as Qatar would have us believe, 
about to be radically altered, looking for a sign of change. 


Shaikh Mohammed's account of the Summit Meeting appears in 
paragraphs 3 and 4 of his statement. After describing the opening stages 
of the discussion in rather general terms, the Foreign Minister recalls 
that King Fahd of Saudi Arabia "stated that it was the duty of the 
Tripartite Committee to meet and finalize the procedure for the parties 
to go to the International Court of Justice". Professor Bowett will 
presently be considering the other implication of this reference to the 
Tripartite Committee. For our present purposes, it would seem unlikely 
that King Fahd would have referred to the work of the Committee in 
these terms if by that moment in the course of the Summit discussions 
the Amir of Qatar had said anything to suggest that Qatar was 
proposing to abandon the Tripartite Committee and proceed 
unilaterally. So, at that stage no sign of a change in the meaning of the 
words. 
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THE BAHRAINI FORMULA, OCTOBER 1988 

And now we can now move to the Bahraini formula itself, presented on 
26 October 1988 (Hearing Book, Item 4). The formula begins with the 
words "The Parties request the Court to decide ...". In the Arabic 
original the corresponding words are "al-tarafan" without the word 
"ma an" altogether. 


These are the principal items of record which demonstrate the use of 
"al-tarafan" to describe "the Parties" in a context where action by both 
of them jointly was contemplated. I say this in reliance upon the content 
of each document and the evident understanding of the two sides on 
each occasion. The pattern of usage, if I may put it that way, the pattern 
of usage of the words "al-tarafan" in the context of drafts relating to the 
submission of this case to the Court had become fixed or crystallized, 
as "al-tarafan" meaning the "two Parties together" not emphatically not 
"either of the two Parties". 


EVOLUTION OF THE 1990 MINUTES 

We can now pass, Mr. President, to the process by which the 1990 
Minutes evolved between 23 and 25 December 1990 in the corridors or 
side rooms of the Doha Summit Meeting. In approaching this matter, I 
suggest that we should bear in mind the pattern of usage that I have just 
mentioned. 


Now for what actually happened at Doha we have, in terms of firsth and, 
personal evidence, only the statement of the Bahraini Foreign Minister, 
Shaikh Mohammed. Qatar has done nothing more in its Memorial and 
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proceedings would be commenced by a joint submission, The Qatari 
draft dated 15 March 1988 appears as Item 2 in your Hearing Book. In 
Article 1, as may be seen from the English version, there appear the 
words "the Parties" to describe the actors in relation to the verb 
"submit": "The parties submit the questions ..." It is not disputed 
between the two sides that the intention was to provide for a joint 
submission. The words used in the Arabic text are "al-tarafan", 
equivalent to "the parties" or "the two parties". The word for "together' 
— "ma an" — does not appear in the text. 


BAHRAINI DRAFT, MARCH 1988 

The same is true of the Bahraini draft of 19 March 1988, Item 3 in your 
Hearing Book. There we find the words "The Parties" appearing at the 
beginning both of Article I — "The Parties shall submit the question ..." 
and also of Article II — "The Parties request the Court ...". In both 
situations the Arabic words are "al-tarafan". The word "таап" — 
"together" — does not appear. 


QATARI DRAFT, JUNE 1988 

І pass to the next relevant item in chronological order, the Draft 
Agreement presented by Qatar on 28 June 1988 (Item 14 in your 
Hearing Book) (this is to be found in a volume filed by Qatar with its 
Memorial and relating to the meetings of the Tripartite Committee, p. 
187). In this proposal Qatar provides in Article П, paragraph 2, that "the 
Parties request the Court to decide ... the following questions ...". In the 
Arabic original, the words "the Parties" is represented by again 
"al-tarafan" without the use of the word "таап". 
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APPROACHES TO THE PROBLEM 
In theory, the problem can be approached in two ways. 










One is to try and establish a correct translation into English of the vital 
words. The other is to worry less about an exact translation and more 






about the real sense of the words as they appear in their context, both 






locally within the body of the Minutes and more remotely as they have 






been used in the prior and subsequent practice of the Parties and of 






others concerned in the matter, including Saudi Arabia and Oman. 









In Bahrain's submission, both approaches lead to the same conclusion 


namely, that the only way in which the case can be brought to the Court 






is by the joint action of both the Parties together. 






Again, in theory, there are two ways in which the problem of identifying 





(he real sense of the word may be approached. One is analytical. The 





other is historical. And, I believe that it will be easier for the Court to 






follow my argument if 1 begin by recalling the manner in which the 






relevant words had been used prior to 1990, that is, by putting them in 





an historical context. I do so because, as Professor Bowett has shown, 






the 1990 Minutes were not the first occasion on which the need had 






arisen to describe the Parties in the context of a submission to the 






jurisdiction of the Court. 






THE HISTORICAL CONTEXT: THE EMERGENCE OF A 
PATTERN OF USAGE - QATARI DRAFT, MARCH 1988 


The first occasion was at the very beginning of the discussions in the 







Tripartite Committee in 1988. When the Committee began its work 





each side prepared a draft agreement to reflect their shared 1dea that the 
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PARAGRAPH 2 OF THE 1990 MINUTES 

At the centre of this disagreement is the wording of paragraph 2 of the 
1990 Minutes. For the moment it is sufficient to use the English 
translation appended by Qatar to its Application. This is the middle 
column in No, 8 of your Hearing Book. There you will see the vital 
words in the second sentence of paragraph 2. 


"After the end of this period [that is the period till May 
1991], the parties may submit the matter to the International 
Court of Justice in accordance with the Bahraini Formula, 


which has been accepted by Qatar, and the proceedings 
arising therefrom ..." 


The issue, in its barest terms, is whether the words "the parties" means 
"either of the parties" or "both the parties together". 


THE NEED TO GIVE A MEANING TO WORDS IN THE 
ARABIC LANGUAGE 

The Minutes were, of course, prepared in Arabic and the relevant words 
in Arabic are "al-tarafan". Now, I realize that it is a rare task for the 
Court to have to attribute a meaning to words in a language which is not 
one of the official languages of the Court, but I shall try to keep the 
matter as uncomplicated as possible. The fact that this exercise is 
undertaken by one who does not speak Arabic will demonstrate that we 
are not faced here with an impenetrable and incomprehensible mystery 
- or, at least, I hope it will. 








provisionally agreed to accept the Bahraini formula. Both sides pledged 
themselves, if circumstances so dictated, to resume good faith 
negotiations towards a Special Agreement. Both sides reaffirmed their 
adhesion to their earlier provisional agreements reached in the 1987 
Agreement and during the work of the Tripartite Committee. Moreover, 
it is certain that, in specifically amending the Omani draft, Bahrain 
excluded any possibility of it being understood that Bahrain was 
consenting, even provisionally, to unilateral seisin of the Court by either 
Party. 


АП of this is clear from the very nature of the Minutes. It is equally clear 
from the actual words used, and it is to these that I now turn. 


SECTION 2 - THE WORDING OF THE 1990 MINUTES 

Mr. President and Members of the Court, 1 will now examine the final 
matter on which I wish to address you - the wording of the central 
provision of paragraph 2 of the 1990 Minutes. 


THE PRESENT DISPUTE 

The Court hardly needs to be reminded that the core of the disagreement 
between Bahrain and Qatar in the present proceedings is that Qatar 
maintains that the proceedings may be commenced unilaterally by an 
application and Bahrain contends that the proceedings can be begun 
only by the notification to the Court of a joint submission by the two 
Parties together. 
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the same title, introduced by virtually the same words and signed by the 
same people in exactly the same way? A specific answer must be given 
to this question if Qatar is even to begin to move forward with its 


case, 


In my submission, Mr. President, Qatar has not provided a sufficient 


answer to the question. As a close reading of the arguments of all those 
who have spoken on behalf of Qatar shows, the process of reasoning 
required to prove Qatar's assertion that the 1990 Minutes are a treaty has 
been replaced by a process of repetition. It 1s almost as if Qatar had 
taken the view that if everyone on its side simply assumed the treaty 
quality of the 1990 Minutes and constantly asserted that assumption as 
a received truth, the Court might be so hypnotized as eventually to 
accept it as an article of faith. That is why, Mr President, I have felt it 
necessary to subject my learned friend's presentation to so close an 
examination and | respectfully submit that the Court should find that the 
1990 Minutes do not have the legal quality of a treaty and cannot form 
the basis for any recourse to the jurisdiction of the Court under Article 


36, paragraph 1, of the Statute. 


THE 1990 MINUTES AS A STEP IN AN EVOLVING 
DIPLOMATIC PROCESS 

The reality is that the 1990 Minutes are not a treaty. They are, like the 
earlier Minutes of the Tripartite Committee, simply steps towards the 
ultimate goal of a Special Agreement, They record provisional points 
of agreement which should eventually find a place in a final 
comprehensive, legally binding, Special Agreement. Clearly, Qatar 
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time oblige me to leave aside such interesting matters as the treatment 
of international agreements in the Bahraini Constitution, the law 
relating to the entry into force of treaties and the significance of Qatar's 
failure to register the 1987 Agreement and the 1990 Minutes until the 
last possible moment. But in leaving those matters untouched, I should 
not be taken as admitting the correctness of what Qatar has said. I 
respectfully refer the Court to the Bahraini written pleadings on these 


points. 


THE IMPORTANCE ATTACHED BY QATAR TO THE 
TREATY STATUS OF THE 1990 MINUTES 

I conclude my arguments relating to the legal status of the 1990 Minutes 
by venturing to emphasize the cardinal importance that attaches to Sir 
Ian's attempt to establish that the 1990 Minutes have the quality of a 
treaty or international agreement. In its written pleadings, Qatar's 
treatment of the subject was, to say the least, slender. No effort was 
made positively to show that the 1990 Minutes possessed the legal 
quality attributed to them by Qatar. It is to the credit of Sir Ian that he 
has recognised the need to say something more on the subject. But in so 
doing, he has, of course, admitted the need for the discussion. He must 
show that the 1990 Minutes have the legal quality that he says they 
have. He has, moreover, indirectly invited the kind of detailed scrutiny 
of his arguments on which I have embarked this morning. The threshold 
question which, I suggest, the Court should ask is this: How could any 
negotiator on behalf of Bahrain have known between 23 and 25 
December 1990 that the document he was discussing was to be regarded 
as in any way legally different from earlier documents bearing exactly 
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from giving effect to its stated intention after 26 June 1991", For 
reasons that I shall give later, towards the end of my argument, it 18 
scarcely possible to regard this episode as evidence that Saudi Arabia 
regarded the 1990 Minutes as binding. But even if it were, it would still 
do nothing to show that Bahrain must have understood six months 
earlier that the Minutes were intended to be legally binding. 


With that item Qatar concludes its proof, so-called, that the 1990 
Minutes were intended to be legally binding. No reference is made by 
Qatar to the Saudi Arabian draft joint agreement of September 1991 ~ 
a text which can hardly be reconciled with any suggestion that Saudi 
Arabia regarded the 1990 Minutes as binding in the sense asserted by 
Qatar. 


| realize, Mr. President and Members of the Court, that, at the speed 1 
am obliged to proceed, it may not have been easy for the Court to follow 
me through this process of showing just how Qatar's counsel's 
demonstration of the legal quality of the 1990 Minutes is, in truth, no 
demonstration at all. But I would earnestly invite the Court, when it has 
the time to do so, to retrace in a more deliberate way the ground that | 
have just covered. My submission is that it will not find in this central 
section of Sir lan's argument the proof upon which Qatar has rested its 


Case. 


OTHER QATARI ARGUMENTS NOT CONCEDED 
This, of course, is not the end of the points made by Qatar in support of 


its position on the treaty status of the 1990 Minutes. But limitations of 
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which the Agent has already replied. Then the suggestion is put forward 
(p.33) that it is astonishing that Bahrain made no attempt to secure the 
inclusion in the Minutes of a reference to the continuing need for a 
Special Agreement. Astonishing or not, it is difficult to see how the 
absence of such an attempt constitutes proof that the Minutes are a 
legally-binding agreement. In any case, given that the Parties had 
previously agreed to proceed via a special agreement, the reaffirmation 
of that agreement in paragraph | of the Minutes was a sufficient 


statement of their intention. 





The next point (at p.35) is described by Sir lan as “more general". There 
he stresses the “importance of the history of the negotiation of a 
compromissory clause in the context of a challenge by a State to the 
jurisdiction of the Court based on that compromissory clause". Once 
again, it is impossible to discern in this point any contribution to the 
proof of the proposition that the 1990 Minutes were a legally binding 


agreement. 









SUBSEQUENT CONDUCT DOES NOT ESTABLISH TREATY 
STATUS OF THE 1990 MINUTES 

Finally, Sir Ian commences (at p.35) a paragraph on the subsequent 
behaviour of the parties. This, he says, "confirms the Qatari analysis of 
the significance of the Doha Minutes". What is the subsequent conduct 
thus invoked? Sir lan cites the conduct of Qatar in giving the King of 
Saudi Arabia in May and June 1991 notice of Qatar's intention to 
institute proceedings unilaterally against Bahrain in July. The 
paragraph concludes *that Saudi Arabia did not seek to dissuade Qatar 
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“our notional observer would no doubt have anticipated 1n 
these circumstances that a major effort would be made at the 
Gulf Co-operation Council summit meeting in Doha in 
1990 to breathe new life into the agreed proposal that the 
matters in dispute between Bahrain and Qatar should be 
referred to this Court; and our notional observer would not 


have been mistaken.” 


But how do words such as these secure the conversion of these 


background matters into proof that the Minutes were intended to be a 
legally-binding treaty? And who is our “notional observer"? For the 


purposes of this discussion there cannot be a “notional” observer. He 
has to be an actual participant and that can only be Shaikh Mohammed, 
the Bahraini Foreign Minister. And he would not have anticipated any 
such development at the Doha meeting because he would have known 
that in the course of the meeting held in early December 1990 to fix the 
summit agenda a decision had been taken to exclude the dispute from 


discussion. 


So, what comes next in the Qatari chronicle of matters said to 
demonstrate the legal character of the Minutes? On page 32 there begins 
a section with the words: “This brings me to a consideration of the 
circumstances in which the text of the Doha Minutes was adopted." But 
the fact that this section is presented as part of an argument that the 
Doha Minutes are legally binding seems then to have been overlooked, 
in my learned friend's speech. First, there are paragraphs about "the 





strange episode of the appearance of Dr. Al-Baharna at Doha" — to 
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а legal character" and “self evidently the written expression of a legal 
8 y g 


commitment undertaken by Qatar". But to speak in this way of 
something being "self-evidently" a "legal commitment" involves 
assuming precisely the conclusion that Qatar must prove. One must 
bear in mind that the mere fact that something is written down in à 
document, even with the use of the verb "agreed", does not create a 
legally binding agreement. This, so I am told, is particularly so in 
Arabic. 


BACKGROUND AND CIRCUMSTANCES OF 1990 MINUTES 
DO NOT ESTABLISH THEIR TREATY CHARACTER 

Next, counsel for Qatar presents the "background against which the text 
was negotiated" as confirming the legal character of the commitment 
of the two Parties (p.31). But when carefully read it will be seen that the 
subject-matter of the passage in which this point is pursued has no 
bearing on the alleged legal character of the commitment. The 
paragraph contains the following four items said to be “of particular 
significance in ascertaining the object and purpose of the Treaty": the 
failure of Saudi Arabia to secure a solution to the dispute; Saudi 
Arabia's initiative leading to the conclusion of the 1987 Agreement; the 
setback to the process of referring the disputed matters to the Court; and 
the subsequent lack of progress by Saudi Arabia in 1989 and 1990. My 
learned friend's conclusion on this "background" — which we must 
remember was introduced by him as a contribution towards 
"confirming the legal character of the commitments of the Parties" was 


as follows: 
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As a purely theoretical point, | would not quarrel with that. But we are 
not in a purely theoretical sphere. Here we are in the realm of hard facts. 






And the relevant facts are that in Arabic the 1990 minutes carry the 






same titles as the Minutes of the Tripartite Committee meetings held on 
17 January and 7 December 1988 - the title was “Minutes of a Meeting". 
If, therefore, the title given to the 1990 Minutes is to be given the same 








weight as an indicator of intention as is given to the same title in the 
earlier Minutes of 1988, signed by the two sides, the title “Minutes of 







Meeting" by itself is emphatically not an indication that the minutes are 






intended to be legally binding - in the sense of a final agreement. Like 






other "Minutes" they record provisionally agreed steps en route to a 






final agreement. 







FAILURE OF QATAR TO ESTABLISH TREATY 
CHARACTER OF THE 1990 MINUTES 
So what does counsel for Qatar next introduce as proof that the Doha 






Minutes were intended to be legally binding? Four elements are listed 






in the middle of page 30 of the CR. 











The first is an examination of the terms used to express the intentions 


of the Parties. This immediately becomes not a demonstration of 






"intention" but an indication of some operative provisions of the 






minutes - the reaffirmation of what had previously been agreed; the 






statement that the Parties would be at liberty to submit the matter to the 






court after 15 May 1991; and the acceptance by Qatar of the Bahraini 






formula. Those items are described by Qatar as "self-evidently a 






commitment of a legal character" and "self evidently a commitment of 
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THE LEGAL STATUS OF THE 1990 MINUTES 

I now turn, Mr. President, to the considerations which support 
Bahrain's submission that the 1990 Minutes do not amount to a binding 
treaty or other agreement. The relevant part of Qatar’s argument in the 
contrary sense was presented by my learned friend, Sir Ian Sinclair. I 
shall, therefore, begin by inviting the Court to scrutinize closely the 
relevant pages of the Court's record, CR 94/2. The material pages are 
those between pages 24 and 36. It is there, if any where, that one must 
expect to find the most vital part of Qatar's case - the proof of the 


assertion that the 1990 Minutes constitute a treaty. If the Court is not 


persuaded by this section of Qatar's argument, the whole of the rest of 


Qatar's case fails. Everyone who has spoken on behalf of Qatar has 
proceeded on the assumption that the 1990 Minutes are an international 


agreement. Only Sir Ian Sinclair sets about trying to prove it. 


Leaving aside Sir lan’s examination of doctrine on the subject, the real 
question is, how does he treat the facts of this case so as to reach the 
conclusion that he seeks? Where is the evidence that Bahrain intended 
to create a binding legal relationship with Qatar operating between them 


within the sphere of international law? 


DESIGNATION OF 1990 MINUTES IN SAME TERMS AS THE 
MINUTES OF 1988 

Permit me to go rapidly through the pages of the relevant section of Sir 
lan's argument. First, at page 27, he observes that "the fact that the 
Doha Minutes are designated as ‘minutes’ 15, of course, far from being 


evidence that they do not constitute an international agreement". 
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That 1s what Professor Quéneudec said. However that may be, the real 
point in this case is that the statement of the Minister stands as the 
clearest evidence of the absence of a common intention. Here we are 
concerned not with stating a common intention regarding the meaning 
of certain words used in a text. We are concerned with the very 
opposite. Where the sole representative of one of the Parties says in 
relation to a particular episode: "I had no intention of binding my 
country to the possibility of unilateral submission to the Court," that 
entirely excludes the existence of the requisite common intention to 


bring such a commitment into existence. 


In this same connection, it is also necessary to respond to the 
proposition advanced on behalf of Qatar that the Foreign Minister's 
statement cannot be taken into account as an item of travaux 
préparatoires in determining the meaning of the Minutes. That 
argument mistakes the use that Bahrain makes of the Foreign Minister’s 
statement. It is not introduced as itself being part of the travaux 
préparatoires. For one thing, since Bahrain argues that the Minutes are 
not a treaty, the concept of travaux préparatoires as an aid to treaty 
interpretation, as such is not relevant. But in so far as travaux 
préparatoires are relevant as a common sense aid to identifying the 


nature of the situation, the statement 1s introduced as evidence of the 


travaux préparatoires — a very different thing. The replacement in the 


Minutes of the words "either of the two parties" by the words "the 
parties" is an objective fact. The Foreign Minister's statement is merely 
the means by which that point is proved and a meaning is put upon the 


alteration. 
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PROFESSOR LAUTERPACHT: 


SECTION 1 - THE LEGAL STATUS OF THE 1990 MINUTES 
Thank you Mr. President. Mr. President and Members of the Court. You 
will recall that I concluded my argument on Friday by suggesting that, 
although Qatar might attempt to distort the significance of the Bahrain 
Foreign Minister's statement by pointing out that it was made long after 
the relevant events, the fact remained that Qatar has put in no evidence 
to contradict it. In such circumstances, I submitted, the Court is entitled 
to pay regard to what the Minister said as regards his intentions or more 
pertinently, the intentions of Bahrain during the Doha discussions. 


EVIDENTIAL VALUE OF STATEMENTS BY FOREIGN 
MINISTERS 

I have been unable to find any case in which this Court or any other 
international tribunal has rejected the evidence submitted by a Foreign 
Minister as excluding his intention to enter into a commitment binding. 
his State. There is certainly no a priori reason for excluding such 
relevant and uncontradicted evidence. At one point (CR 94/2, р. 66) 
Professor Quéneudec appeared to be arguing that such evidence was 
irrelevant because reliance upon it, as he said: 


"amounts to forgetting that an agreement between States is 
not necessarily made on the basis of the intentions of this or 
that party but only on the basis of a written formulation of 
what appears to be the expression of the common intention 
of the authors of the text." 
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instead of “either of the two parties” he intended to record the 
conclusion that proceedings could be commenced only by the two 
parties together, 


34. But to conclude in this way is not to say that the remaining 
considerations, the factors "intrinsic" to the text, the so-called 
"objective" factors, do not fully support what the Foreign Minister says. 
In my submission they certainly do support him. It is to those factors 
that, with your permission, Mr. President, I should like to return on 
Monday . Thank you, Mr, President. 


o o p p - 


At the end of Professor Lauterpacht's pleading the Court 
adjourned its hearings till the morning of 7 March 1994 
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"At no time did I consider that in signing the Minutes I was committing 
Bahrain to a legally binding agreement, Naturally, I was prepared to 

subscribe to a statement recording a political understanding between 
the Parties, in the same way as I had signed the Minutes of previous 
meetings of the Tripartite Committee. But even so I was not willing to 
accept a form of words that suggested any willingness on the part of 
Bahrain to depart from its basic position that the only way in which the 
case could come before the Court was by a joint submission based on 


a properly concluded formal agreement between the Parties." 


SIGNIFICANCE OF DIRECT AND UNCONTRADICTED 
EVIDENCE OF INTENTION. 

32. Inasituation of this kind, where - both as to the interpretation and 
the legal status of the instrument - the principal ingredient in the Court's 


analysis of the situation must be the intention of the Parties, one cannot 


disregard the primary role that must be accorded to the actual intention 


of the very negotiators involved. Of course other factors also have a role 
to play — and I shall return, with your leave, to that aspect of the matter 
on Monday. But objective factors, as they are called in this case, do not 


replace the evidence of the very person whose intentions matter. 


33. And this is particularly so because that evidence is nol 
contradicted. If it had been, the Court might have felt that it was 
difficult to choose between two conflicting statements. But that 15 not 
the case here. Here the evidence is quite explicit: when the Foreign 
Minister signed the Minutes he did not consider that he was signing a 


treaty. When he insisted on the use of the words "the two parties" 
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emanating from Oman that this course was completely unacceptable to 
Bahrain, the problem became simply one of producing a face-saving 






text that would avoid conveying the impression to the other Gulf 






Co-operation Council Heads of State that the Amir of Qatar had entirely 






failed to secure his objective." 






30. And this unpalatable fact must also have been obvious to the 





Qatari negotiators, whoever they may have been. In the end they chose 






to accept whatever words they could get, rather than insist further on an 






untenable position and thereby risk a public revelation of the failure of 






their initiative. In effect, they deliberately took a chance on the 






wording. They must have considered that even a defective Minute was 






better than no minute at all. They must have thought that they could lose 






nothing by accepting the text as it then stood. Perhaps they even thought 






that the text would at least serve as a platform from which to catapult the 






present unilateral application in the direction of the Court. Well, I must 






submit, Mr. President, that if this was the line of their thinking, they 






showed no lack of optimism. And if this was not their line of thought, 






then the Court is entitled to expect, first, a more convincing explanation 






of why Qatar accepted the change of wording and, second, an 






explanation of why Qatar has not produced a single individual who is 






prepared to come forward and testify as to why language was accepted 






that was at the very best, from Qatar's point of view, ambiguous. 






THE BAHRAIN FOREIGN MINISTER'S CONCLUSIONS 
31. Iconclude my reference, Mr President, to the Foreign Minister's 






statement by recalling what he said regarding the legal status, as 






opposed to the legal content, of the text that he signed: 
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narrative. And yet, notwithstanding this the Qatari Reply states: "as will 


have been apparent form the above description of events, Qatar played 


a significant part in the finalization of the text of the Doha Agreement" 


(RQ, para. 3. 67). Well, one must ask, who on the Qatari side played 
this significant part? No one is named and no one appears to be ready to 
come forward and accept responsibility. The Court ts entitled to ask 
itself why. Is tt far-fetched to suggest that no one on Qatari side ts 
prepared to say that Qatar remained silent in the face of the changes 
because some particular individual either did not understand the 
changes in the wording, or did not care about their implications, or even 
thought that they were so clear in their changed form that they could 


give rise to no difficulty? 


LIMITED EFFECT ON THE 1990 MINUTES 

Mr. President, let me turn, finally, to the Foreign Minister's answer to 
the question raised by Qatar of the effect of the 1990 minutes if it is not 
what Qatar claims to be, 


29. Qatar has reacted with annoyance to Bahrain's suggestion 
regarding the reasons why the Minutes were eventually adopted in a 
form that gave Qatar nothing substantive for all the effort that it had 
made. But the fact remains that the only plausible explanation 15 the one 
suggested by the Bahraini Foreign Minister in paragraph 24 of his 


Statement. There, he says: 


"Once I had made it plain by my strong opposition to the wording both 





in the original draft conveyed by Saudi Arabia and further draft 
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never even had a hint from Saudi officials that Qatar was meaning to 
start proceedings unilaterally in June 199] (see Sir lan Sinclair's 
statement on Tuesday, Cr 94/2, pp. 26-67). Well, Qatar's claim that it 
was unaware of the saudi draft is even more difficult to believe. After 
all, at Doha everyone was in close proximity to everyone else 


throughout the short period of activity involved in the discussions. It 


seems almost inconceivable that security should have been so tight 
within the delegations that Qatar was left unaware of a step which so 


immediately affected its interests. 


27. Inconnection with its claimed "unawareness" on the part of Qatar 
and, indeed, generally in connection with all the Qatari statements 
regarding its knowledge and intention at this time, Bahrain must once 
again repeat the point that it made in its Rejoinder, that nowhere does 
Qatar, in the account which it gives in its written pleadings of what 
happened between 23 and 25 December 1990, identify any particular 
Qatari negotiator other than Mr. Adel Sherbini, the legal adviser to its 
delegation. Qatar has not thought it necessary or desirable to support its 
account of the relevant events by any statement for which Mr Sherbini 
would have been prepared to accept personal responsibility, if 


necessary In cross-examination. 


WHO NEGOTIATED FOR QATAR? 

28. Moreover, apart from the eventual signature of the Minutes by the 
Qatari Foreign Minister, it would appear that this distinguished 
personage played no role in the discussions after the opening meeting 
in the fall GCC Summit. No reference at all is made to him in the Qatari 
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than a little disingenuous. Given that Qatar concedes that it knew of the 
change of words from "either of the Parties" to "the parties" in a usage 
in Arabic that Qatar actually asserts was open to the interpretation that 
it meant "the parties together", what did Qatar think it was doing in 


accepting the change without making its own position clear? 


25. Qatar appears to anticipate this question with the remark that 
"there was no suggestion in the amendments proposed by Bahrain 
either that Bahrain was thinking of further negotiations or that it was 
considering a special agreement. Of course there was no such 
suggestion "in the amendments". How could there be such a suggestion 
"in the amendments" since the amendments were limited to changing 
critical words in the text? But the suggestion was manifestly implicit in 
the change of wording. What else could the change from "either of the 


parties" to "the parties" have envisaged except that any reference to the 


Court would not be either party alone? And if either party could not 
proceed alone, how could the matter be submitted to the Court "by the 
two parties together" unless it was preceded by an agreement along the 
lines that the parties had discussed in detail since 1987. 


EXTENT OF QATARI KNOWLEDGE OF DEVELOPMENTS 

26. With a view to reducing even further the necessarily adverse 
conclusions that must be drawn from the changes in language in both 
the Saudi and the Omani drafts, Qatar has insisted that it was unaware 
of the Saudi Arabian draft and therefore of any changes proposed in that 
draft by Bahrain. Bahrain finds this difficult to believe. Sir Ian Sinclair 
said on Tuesday that it was difficult for Qatar to believe that Bahrain 
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Replacement of "either of the two parties" by "the two parties" 


22. The other amendment made by Shaikh Mohammed, which is not 
questioned, was the removal of the words "cither of the two Parties" in 
the phrase "either of the two parties may, at the end of this period, 
submit the matter to the International Court of Justice". In their place 
he inserted the words "the two parties". This change indicated clearly 
that it was not acceptable to Bahrain that at the end of the period "either" 
party should be able to proceed unilaterally. The use of the words "the 
(wo parties" in substitution for "either party" reflected in the clearest 
manner the intention of the Bahrain Foreign Minister that proceedings 
could only be begun jointly by the two parties together. | 


23. Qatar does not deny that this change was introduced by the 
Foreign Minister of Bahrain. Instead, Qatar has stated in its Reply (RQ, 
para. 3.66) that it 


"found the word ‘al tarafan' (the parties) ... perfectly acceptable because 
both Parties had distinct claims to make before the Court, and because 
this language would enable each Party to present its own claims to the 
Court". 


The distinguished Agent of Qatar used almost identical language in his 
speech two days ago (CR 94/3, p. 29). 


24. Mr. President, Bahrain feels bound to observe that this 
explanation by Qatar of why it accepted the change of words is more 
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EITHER OF THE PARTIES MIGHT SUBMIT 

(ii) I turn to the second paragraph of the Omani draft. This provided 
that the good offices of the Custodian of the Two Holy Mosques will 
continue between the two countries until the following May. Thereafter 
either of the two parties might submit the matter to the International 
Court of Justice. The good offices of the Kingdom of Saudi Arabia 
would continue during the period when the matter is under arbitration. 


I shall be coming back to this paragraph in a moment . 


EFFECT OF A SOLUTION 
(iii) Lastly, in the third paragraph, the Omani draft provided that "if 


a brotherly solution acceptable to the two parties is reached, the case 


will be withdrawn from arbitration”. 


AMENDMENTS MADE BY THE BAHRAINI FOREIGN 
MINISTER 

20. Shaikh Mohammed, in his Statement, paragraph 10, tell us that he 
raised two objections, both relating to the wording in the second 


paragraph, and made two handwritten amendments. 


21. As regards one of the amendments said by Shaikh Mohammed to 
have been made by him, namely, the insertion of the words "in 
accordance with the Bahraini Formula, which has been accepted by 
Qatar", Qatar has pointed out that this change was in fact made by its 
own legal adviser, Mr. Sherbini. On reconsidering the matter, Shaikh 
Mohammed does not dispute the point, having confused this second 
change with the one which he himself had made in the previous draft, 





the one put forward by Saudi Arabia. 
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distinguished Agent of Qatar stated two days ago that the Omani draft, 






presented to Bahrain on the night of 24 October, had been "prepared 
quite independently by Oman" (CR 94/3, p. 38). Yet, prior to the open 
discussion in the Summit Meeting that morning Oman had not 








previously been involved in any significant, if any at all, discussions on 






the matter, whether with the Parties directly or in the Tripartite 






Committee. Bahrain is left wondering how Oman could, in a matter of 






hours, have acquired sufficient knowledge of the whole history of the 






matter to have been able to produce a draft without interest from some 






interested party which could not, in the circumstances, have been either 
Saudi Arabia or Bahrain. And this in its turn must have some effect on 







what Oman could have had in mind when it proposed the first operative 






paragraph of the Minutes that 1 have just read. Some unaware of the 






details of the previous discussions (as Qatar implies that Oman was) 






could hardly have intended to limit the scope of the phrase "what had 






previously been agreed" to the 1987 Agreement alone (as Qatar 






contends is the case), Such à person could not possibly have intended 






the phrase to refer to anything other than "whatever had been previously 






agreed" - including, of course, the various matters agreed in the earlier 






meetings of the Tripartite Committee, In the absence, as we are told, of 






detailed knowledge of the whole course of discussions from 1987 to the 






end of 1988, Oman simply would not have been able to know whether 






or not other things had been agreed additional to the 1987 Agreement 






itself; and the Omani draft could not, therefore, have intended to 






exclude from its ambit the possibility that other matters had been agreed 






unless, of course, И was reckless, which is not to be contemplated. 
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18. After consultation with his colleagues, Shaikh Mohammed tells 
us that he rejected the draft as unacceptable - and this is stated in 


paragraph 8 of his statement. 


THE OMANI DRAFT 
19. Mr. President, 1 turn then to the next step which was the 


presentation by Oman, later on the same day, of a fresh proposal which 


you will find also attached to the Minister's statement as Attachment B 


(Hearing Book No. 12). Mr. President I have given you the wrong 
references for the Saudi Arabian and the Omani draft minutes. 
Although they were initially presented to the Court as annexes to Shaikh 
Mohammed's statement, they are separately reproduced in the Hearing 
Book as items 5 and 6, respectively. This draft contained three 


provisions: 


REAFFIRMATION OF WHAT WAS PREVIOUSLY AGREED 


(i) The first provision contained in the Omani draft resolution was "To 
reaffirm what was previously agreed between the two parties". This 
provision was wide enough to cover the earlier agreement of the Parties 
to negotiate a joint agreement to submit the case to the Court. In this 
connection I may explain the significance of the point that I made a few 
moments ago about the fact that the only members of the GCC Summit 
who knew anything about the problem were Saudi Arabia and the two 
Parties themselves. Other members could hardly have been expected to 


make any significant contribution to the settlement of the problem. This 





point is directly relevant to the role which, within hours of the matter 





being raised by Qatar, Oman began to play. The Court will recall that 
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members - apart from Saudi Arabia and Bahrain - knew nothing of the 






subject. I shall explain the significance of this point in a few minutes. 









SEQUENCE OF EVENTS AT DOHA MEETING 
14. Fourth comment: The Statement sets out very clearly the sequence 






in which the various drafts were presented to the Bahraini Foreign 






Minister. 


SAUDI ARABIAN DRAFT 
15. First, on 24 December Saudi Arabia presented Draft Minutes on 







headed paper of the Saudi Arabian Foreign Ministry. This draft 






contained two important elements: one was the text of the Bahraini 






Formula, which the Amir of Qatar had said that he was accepting. 










16. The other important element in the Saudi draft appeared in the 


paragraph introducing the full quotation of the Bahraini formula. This 






was the statement that "the question... will be presented to the 






International Court of Justice by each of them", that is to say, each of the 






Parties. 





REJECTION BY BAHRAIN OF SAUDI DRAFT 
17. While in itself the statement of Qatar's acceptance of the Bahraini 






formula was obviously a step forward, it could not be accepted by 






Bahrain because it was coupled with the second element in the draft 






Minutes, namely, the reference to the submission of the question to the 






Court by each of the Parties. These words were read as opening up the 






possibility that each State might unilaterally institute proceedings 






before the Court. 
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Foreign Ministers’ preliminary meeting early in December was rejected 
- a fact not even mentioned in Qatar's narrative of developments as 
expounded in these hearings. Between that meeting and the main 
summit two weeks later, Qatar gave no indication that it would raise the 
matter again. Qatar never approached the Mediator with a request for 


a further Tripartite Committee Meeting. Qatar never approached 


Bahrain directly or indirectly to propose an agreement in the terms that 


Qatar now says has come into effect. Such lack of warning and of 
diplomatic preparation is hardly consistent with Qatar's claim that it 
intended to secure at the Doha Conference a legally binding instrument 
containing a fundamental change of approach to the method of referring 
the dispute to the Court; from an approach by a joint agreement to one 
permitting unilateral application. Nor did Qatar give any prior 
indication of its new found inclination to accept the Bahraini Formula 
or of the extended interpretation that it now seems inclined to place 
upon that formula. It would have been easy for Qatar to have sent both 
the Mediator and Bahrain notes in the period between December and 22 
December 1990, to give some warning of the new approach. But no 
such notes were sent. Such an absence of initial preparation hardly 
suggests an intention to procure by legal agreement a radical change of 
position. Instead, just before the opening of the summit meeting àt 
which, às host in his own capital, the Amir of Qatar was presiding, he 


unexpectedly insisted that the matter be discussed. 


ABSENCE OF KNOWLEDGE OF MATTER ON PART OF 
GCC 
13. Third comment: Qatar chose to raise the matter in a body whose 
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accounts presented to the Court by persons who had actually been 
involved in the Doha negotiations. True, at the date of the filing of the 
Counter-Memorial it was not known that there would be a written Reply 
and Rejoinder. But it was known that there would be an oral hearing and 
Bahrain certainly could not have assumed that Qatar would retrain from 
introducing any oral testimony to contradict what Bahrain had said. The 
Court will, therefore, appreciate that neither H.E. Shaikh Mohammed 
nor H.E. Dr. Al-Baharna would have risked making any mis-statement 
that could subsequently have been contradicted in any material respect 
by Qatar, by Oman or by Saudi Arabia. 


11. Inconsequence, it is now impossible for Qatar, with any pretence 


at persuastveness, to contend that the Court should qualify, question or 


reject the evidence of these statements regarding what happened at 
Doha, or the understanding that the Minister had of the effect of the 
texts or the nature of his intentions. And Qatar has rightly chosen not to 
advance any such contentions. Instead, Qatar has on the whole bypassed 
the statements. Instead, Qatar has preferred to rely on an assessment of 
the 1990 Minutes by reference to other considerations alleged to be 
more relevant or cogent. I shall come to these in due course. For the 


moment, І concentrate on the Foreign Minister's statement. 


NO PRIOR NOTICE OF QATARI INITIATIVE AT DOHA 

12. My second comment is that the Minister's Statement shows that 
the introduction at the Gulf Co-Operation Council Summit Meeting of 
the issue of the dispute between Bahrain and Qatar came virtually 


without notice. Qatar's attempt to place the matter on the agenda at the 
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now asserted by Qatar. Second, the Minutes do not accord to Qatar a 
right unilaterally to institute proceedings principally because that 
possibility was expressly considered and equally expressly excluded in 
the process of establishing the text of the Minutes. 


8. The Minister's statement sets out his recollection and 
understanding of what transpired at Doha in late December 1990. It is 
of great importance. Unfortunately, time does not permit me to read it 
to you word by word and to comment on it as I go along. However, it 
needs to be studied carefully and that is why I have put it in the Hearing 
Book. Now, I limit myself to some comments on it. 


ACCURACY NEVER CHALLENGED 

9, My first comment is that the accuracy of the statement has never 
been challenged, with the exception of one small factual detail of no 
material importance, which I shall mention later. Qatar could, of course, 
have filed a responsive statement in its Reply, but it did not do so. 
Bahrain, in its Rejoinder, pointed to Qatar's non-responsiveness on this 
central matter. Qatar could still then have sought leave to file additional 
evidence prior to this hearing, but it did not do so. Qatar could even 
have introduced oral testimony at the present hearings but, yet again, it 
has not done so. 


10. There is another important point supporting the cogency of the 
statements of both Shaikh Mohammed and Dr. Al-Baharna. When these 
statements were filed with the Bahraini Counter-Memorial in June 
1992, it was not known to Bahrain that they would be the only first-hand 





not constitute a legally binding agreement, then it will be unnecessary 
for it to examine the question of whether the Minutes accord to Qatar 
the right unilaterally to commence the present proceedings. Conversely, 
if the Court begins with the second question and decides that the 
Minutes do not give Qatar the right unilaterally to commence 
proceedings, there. will be no need to consider whether the Minutes 


amount to an agreement. 


6. In truth, however, there is a certain amount of material common to 
both questions - in particular, the evidence of those on the Bahraini side 
who were most closely involved in the adoption of the Minutes, namely, 
the Bahraini Minister for Foreign Affairs, H.E. Shaikh Mohammed, and 
the Bahraini Minister of State for Legal Affairs, H.E. Dr. H. M. 
Al-Baharna, who is our Agent in the present case. This evidence covers 
both the legal quality and the legal content of the Minutes. It will, 
therefore, be convenient if, in preference to choosing to take one or the 
other question first, I begin by concentrating on the evidence of the 
Foreign Minister. The text of his statement is reproduced as Item 12 in 
your Hearing Book. After that I shall return to the remaining points 
connected, first, with the legal status and, second, with the legal content 
of the 1990 Minutes. 


THE BAHRAINI FOREIGN MINISTER'S STATEMENT 

7. Two conclusions are to be drawn from the Foreign Minister's 
statement. First, the 1990 Minutes are not an international agreement 
because, when the Minister discussed and signed this text, he had no 
intention that it should create legally binding obligations of the kind 
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question") in its own way, but within the framework of a single case. 


The Formula was, indeed, comparable to that used in the Beagle 
Channel Arbitration, in which each party was enabled to state its claim 
in its own words within a single agreed framework. The Bahraini 
Formula was emphatically not a device which permitted each party to 
initiate a distinct claim by a separate application, If it had been, Qatar 
would, on its own analysis of the situation, have been free to have 
accepted the Formula at any time after it was presented by Bahrain and 
to have started proceedings unilaterally without any need for the 1990 
Minutes, Qatar's initiative in promoting the adoption of the 1990 
Minutes is yet another indication of the fact that in December 1990 it 
had not occurred to Qatar to read the Bahraini Formula in the extended 


way that seemingly it is now doing. 


THE APPROACH TO THE 1990 

4, Notwithstanding this, Qatar's principal argument still accords a 
central and dominant role to the 1990 Minutes, On this basis, Qatar 
must satisfy two requirements. The first is to show that the 1990 
Minutes constitute a legally binding agreement. The second is to show 
that its contents constitute a consent under Article 36, paragraph 1, of 
the Statute of the Court to the exercise by the Court of jurisdiction on 
the basis of a unilateral application. Each requirement 1s essential to 
Qatar's case. if it does not meet either one its case must fail. Bahrain 


submits that Qatar fails to satisfy both requirements. 


5. It is, of course, open to the Court to approach these two questions 


in whichever order it pleases. If the Court decides that the Minutes do 
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Mr. LAUTERPACHT: Mr President and Members of the Court. 


1. May I begin by expressing my sense of privilege at appearing 
before you on this occasion on behalf of the Government of Bahrain. 
Mr President, it is a great pleasure to all friends of the Court to see you 
installed in your high office, and likewise Vice-President Schwebel in 
his. May I offer you both my congratulations and good wishes — I do 
also to Judge Shi, Judge Fleishhauer and Judge Koroma upon their 
recent election. 


This time of morning, Mr. President, is not the best one at which to start 
a submission to any tribunal, even one so tolerant as this Court. 
Nonetheless, І hope that І may sufficiently engage the Court's interest 


for it to be patient with me - I hope not to go beyond 1 o'clock. 


2. Mr. President, I pick up the matter at the point at which my 
colleague, Professor Bowett, has left it. He has made it quite plain that 
prior to the events of December 1990 there was nothing in the 
relationship of the Parties on which Qatar could have claimed to rest a 
unilateral application to the Court. Everything that had been done 
between the Parties was on the basis that they were trying to reach 
agreement on a joint submission. 


3. In particular, Professor Bowett has emphasized that the Bahraini 
formula had one function and one function only - to permit each of the 
two parties to express the contents of the question that it wanted to put 
to the Court (and I stress the wording "express the content of the 
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requirements. Nevertheless, it was because both parties wished to hold 
on to this area of agreement - including their agreement to proceed by 
way of a special agreement - that they recorded in the Minute of their 
meeting in Doha on 25 December 1990, as Point 1, the following: "1. 
That which had previously been agreed between the two parties was 
reaffirmed," (CMB, Vol. II, p. 118.) | 


That linkage between the measure of agreement reached in the 
Tripartite Committee meetings, and what was agreed at Doha, is vital to 
an understanding of this case. And I will return to that point in due 
course, 


But first, Mr. President, I believe the Court should hear Bahrain's 
version of what really happened at Doha. 


That concludes all I need to say at this stage. Could I now ask that you 
now call on Mr Lauterpacht? 





(4) The Bahraini formula - the general formula for Article П - 
represented a possible solution to the principal matter in dispute, 
But it remained to be settled whether this was to be supplemented 
by one annex, or two, and whether Qatar would consent to Bahrain 
having the right to question Qatar's sovereignty over Zubarah. 


Bahrain requested time to study the Qatari proposal for two annexes to 
accompany the amended text for Article II. And the expectation was 


that further meetings of the Tripartite Committee would be held. The 


records contain nothing to suggest that the work of the Tripartite 


Commitment was at an end. 


The fact that in 1989 and 1990 no further meetings were held was due, 
quite simply, to the renewed attempt by Saudi Arabia to produce a 
settlement on the merits. As Qatar explains in its own memorial (Vol, 
І, p. 55) King Fahd of Saudi Arabia proposed a period of six months, 
and later a period of two months, during which he would seek to bring 
about an agreed settlement on the merits. It was for this reason that the 
work of the Tripartite Committee in trying to agree the terms of à 
special agreement was suspended. But that work never terminated, and 
the Tripartite Committee had made considerable progress towards 


agreeing the terms of a special agreement. 


Clearly both parties were anxious to preserve this area of agreement. It 
was not complete, and of course it remained provisional until such time 


as the text of the whole Special Agreement was negotiated and accepted 





by both parties with binding effect according to their constitutional 
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The two parties agreed on these subjects. Qatar's delegation 
proposed that the agreement which would be submitted to 
the Court should have two annexes..." (P. 282). 


It should be added that the Minutes continued by noting Bahrain's wish 
to study Qatar's proposed amendment - that is the idea of the two 
annexes, And Qatar again placed on record the fact that it could not 
agree to the question of sovereignty over Zubarah being raised. 


But the important thing to note is the reference to "the agreement which 
would be submitted to the Court". That could only mean a special 
agreement. One can safely conclude that, whatever else remained in 
dispute, the Parties were agreed on the fact that they would come before 
this Court under à special agreement. 


Now that was the last of the meetings of the Tripartite Committee. 
During the next two years, as Qatar's Reply has noted (RQ, Vol. I, pp. 
32-33) Saudi Arabia, as Mediator, renewed attempts to reach a 
settlement on the substance of this dispute, but without success. 


However, the six meetings of the Tripartite Committee had made some 
progress. At least some points were agreed. These were the following: 


(1) Parties would use the full Court, not a Chamber. 

(2) The Parties were to take their dispute to the Court by means of a 
Special Agreement. 

(3) The idea of a unilateral application was not within the 
contemplation of either Party. 
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When the main political meeting met later on the same day Qatar clearly 
felt it had not received the clarification it sought. Dr. Hassan Kamel 
again sought clarification as to Bahrain's claim in relation to Zubarah: 
it seemed as though Qatar was prepared to allow matters of private 
rights to be submitted to the Court, but not the question of 


sovereignty. 


Qatar proposed a solution. This would lie in having Bahrain's general 
formula as Article П, but then allowing each party to submit its own 
annex in which it would spell out its claims more precisely. But, of 
course, these would be annexes to a special agreement. 


The discussion produced no final, agreed draft, but the Minutes, signed 
by both Parties, recorded the following: 


"There followed a discussion aimed at defining the subjects to be 
submitted to the Court, which shall be confined to the following 
subjects: 


. Hawar Islands, including Janan Island. 
. Dibal shoal and Qit'at Jaradah. 
3. Archipelago baselines. 
Zubarah. 
Fishing and pearling areas and any other matters related to maritime 


boundaries. 
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THE SIXTH MEETING OF THE TRIPARTITE COMMITTEE, 
6 DECEMBER 1988 

And this is what happened. When the Sixth Meeting took place on 6 
December, the meeting was in two parts. First, there was a meeting of 
legal experts, followed by a meeting of the political representatives. 


In the meeting of legal experts Dr. Hassan Kamel represented Qatar, 
and Dr. Husain Al Baharna, Bahrain. Dr. Hassan Kamel had no doubt 


about the aim. 


"It is hoped that a joint formula be found for Article II of the 
agreement which will be submitted to the International 
Court of Justice." (P. 233). 


Dr. Husain Al Baharna explained that, with a "neutral" formula for 
Article 2, each Party could formulate its own claims in its written 
pleadings. Mr. Shankardass (CR 94/2, pp. 10-11) has unfortunately 
misread what Dr. Al Baharna said. He did лог say each Party would be 
free to file its own application, bringing its own separate case. There is 
a world of difference between two separate cases, filed unilaterally, and 
two sets of pleadings in the same case, brought under an agreed formula 
jointly. 


Moreover, Dr. Hassan Kamel wanted to know whether the Bahraini 
formula would allow Bahrain to claim sovereignty over Zubarah: he 
also wanted clarification of the archipelagic baselines. 
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negotiations aimed at reaching a mutually acceptable text 
for Article II of the draft special agreement." (P. 199). 


Now that is important! The Court will observe that the Bahraini formula 
was to be discussed, not as an isolated draft, and not as the basis for any 
unilateral application, but as part of the draft of a special agreement. 


Later in the same meeting Dr. Hassan Kamel was to repeat the need for 
a special agreement, as the basis for any reference to the Court. 


"the duty of our Tripartite Committee is to draft a mutually 
acceptable text for the special agreement under which we 
will refer the matters of dispute... to the LC.J." (p. 204). 


"the special agreement under which we will refer our 
dispute to the Court should include a clear complete 
presentation of the matters of our dispute..." (p. 204). 


However, whilst Qatar fully accepted that the Bahraini formula was to 
find its place within a special agreement, Qatar raised a number of 
questions as to the meaning of this formula (pp. 199-200, 204-206). It 
was felt that, since these were questions of a legal nature, the next 
meeting should be preceded by a meeting of the legal advisers of the 
two Parties. | 
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THE FOURTH MEETING OF THE TRIPARTITE 
COMMITTEE, 28 JUNE 1988 

The Fourth Meeting had before it two new proposals, One was 
Bahrain's revised draft of Article П of the earlier draft Special 
Agreement of March 1988 (CMB, Vol. П, p. 83). The other was Qatar's 
draft for the same Article П (Qatar's T.C.M. Documents, p. 189). Thus, 


both parties were again concerned with one thing: to agree on the text 


of a special agreement. 


There was no doubt about this. As Prince Saud, the Mediator said "the 
main aim of this Committee is the preparation of a Draft Agreement" (p. 


171). Unhappily, as the Minutes make clear, no progress was made. 


Nevertheless, prior to the next meeting, Bahrain tried again, submitting 
à new formula for Articles II in October 1988 (CMB, Vol. II, p. 91). 
This was a short, general formula of a "neutral" character, designed to 
allow each Party to formulate its own claims in its own way. It was this 
which became known as "the Bahraini formula". But, and I stress this 
because it is important, it was designed as Article П of a Special 


Agreement. 


THE FIFTH MEETING OF THE TRIPARTITE COMMITTEE, 
15 NOVEMBER 1988 

Qatar welcomed Bahrain's new formula for Article II, and Dr. Hassan 
Kamel responded on behalf of Qatar with a written statement, which he 
read out. In his words 


"Qatar welcomes discussing it as a possible basis for 
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was accepted. The question was: what should be the terms of that 
agreement? 


THE THIRD MEETING OF THE TRIPARTITE COMMITTEE, 
17 APRIL 1988 | 

The Committee met for a Third Meeting, two weeks later on 17 April. 
Qatar continued to oppose both Articles 2 and 5 of the Bahraini draft, 
and no real progress was made. But it is absolutely clear that both 
Parties saw their task as trying to agree to a special agreement. 


Again, I cite Dr. Hassan Kamal. 
"We are meeting... to pursue our task, That is to come to an 
agreement on the format of the special agreement by which 
the substantive aspects of the dispute between our two 
countries can be referred to the International Court of 
Justice..." (P. 113.) 
"It was agreed between us that by special agreement we 
refer our dispute to the International Court of Justice" 
(P. 114). 
"This special agreement must be acceptable to both sides" 
(Р. 115). 
"We have to agree on a reasonable formula acceptable to 
both sides" (P. 116). 
"We have come here to formulate a special agreement..." 
In the whole meeting there is not one word about either Party being 
entitled to proceed by unilateral application. 








"First, with regard to Article II: 


(1) What was agreed between our three States was to 
prepare a joint Special Agreement to refer the matters of the 
difference existing between us to the ICI..." (RejB, p. 87.) 


The problem was rather that the Parties could not agree on how, within 
the Special Agreement, they should define these matters in dispute. 


As the record shows, Qatar's objections centred on Article 2, defining 
the subject matter of the dispute, and Article 5, designed to exclude 
evidence of compromise proposals made during earlier attempts at 
reaching a settlement. And, as to Article 2, it was Zubarah which Qatar 
objected to: Qatar did not want Zubarah to be part of the dispute. 


Equally, Bahrain did not want the Hawars to be part of the dispute, for- 
Bahrain felt that its sovereignty over the Hawars was beyond question. 


There was no agreement at this point in time for both Parties' drafts were 
self-serving. And so a further meeting was agreed and the issues to be 
put before it were summarized by the Mediator, Prince Saud, as 


follows: 


"The question to be put to both countries is the following: 
could all the points evoked by the two countries be included 
in а common document to be put before the Court?" 

(P. 87). 


The emphasis on the need for a common document is clear. Neither side 
disputed this, indeed, this was the aim. The need for a special agreement 





"It was agreed... that each side will submit the draft 
agreement it proposes for referring the dispute to the 
International Court of Justice..." (CMB, Vol. П, p. 39). 


And this they did. Qatar submitted a detailed draft Special Agreement 
on 15 March 1988: the full text is in the written pleadings (CMB, Vol. 
П, p. 43) and in your Hearing Book. Bahrain's draft came four days 
later, on 19 March (ibid., p. 47). 


So, when the Parties next met this preliminary misunderstanding had 
been cleared away. The idea of a letter of "contact" was dropped and 
both parties were working on the basis that a special agreement was 


necessary. 


SECOND MEETING OF THE TRIPARTITE COMMITTEE, 

3 APRIL 1988 

When the Parties met on 3 April they went straight to the two drafts of 
a special agreement. Let me again quote Dr. Hassan Kamel, Qatar's 
representative: 


"T concur that the aim of this most important meeting is to 
discuss means to achieve an agreed formula to put our 
differences before the Court." (p. 71.) 


Qatar had no doubt that this was to be done via a special agreement. The 
written observations on Bahrain's draft of a special agreement, 
submitted by Qatar on 27 march 1988 said this: 
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been agreed and embodied in the Special Agreement, Bahrain thought 
it would be sufficient to notify the Special Agreement to the Court in 
due course. Qatar thought an initial letter of "contact" should be sent, 
followed later by the Special Agreement. 


There was never any doubt about this. І want to cite the Qatari 
representative, the late Dr. Hassan Kamel - the citations are reproduced 
in your Hearing Book. 


“an agreement should be made to submit the case to the 
Court..." (p. 6). 


"Commitment to submit the case to the Court is a moral 
commitment rather than à legal commitment. There will be 


a legal commitment when I register at the Court to submit 
the dispute to the Court." (P. 22). 


There you see a clear recognition by Qatar that the 1987 Agreement, in 
so far as it related to taking the dispute to the Court, was only a "moral" 
commitment. It required something more to translate it into a binding 
legal commitment. Dr. Hassan. Kamel was absolutely right on that 


point. 


But he was confused over what he regarded as the necessary 
"registration" or "notification" of the dispute to the Court. Whatever his 
confusion was, the agreed and signed Minutes, drawn up by the 
Mediator, left no doubt as to what the Parties had to do. I cite from the 











thereto in accordance with the Court's regulations and 
instructions..." (U.N. translation). 


In my submission, it is vital that we see exactly how the two Parties 
understood that task. It is for this reason that I will take the Court 
carefully through the Minutes of each meeting. In your Hearing Book, 
at Annex 1, I have reproduced, for your convenience, the most crucial 
of the extracts from what Qatar said in those Minutes. What they show, 
beyond a shadow of doubt, is a common intention to proceed to the 
Court by way of a Special Agrement. At no stage was a unilateral 
application ever contelplated, even by Qatar. 


THE TRIPARTITE COMMITTEE MEETING, 


17 JANUARY 1988 

When the first meeting began the Parties had already exchanged drafts 
indicating, in their view, what the Committee should do. I refer to 
Bahrain's "procedural" agreement and Qatar's draft letter which had 
been before the GCC and which I mentioned earlier. As we have seen, 
both the Bahraini draft, as amended and Qatar's draft letter envisaged 
the negotiation of a special agreement. 


Not surprisingly, therefore, in the First Tripartite Committee Meeting 
there was no disagreement on this point. The only disagreement was 
over whether, in addition to a Special Agreement, there was a need for 
a letter of "contact" to be sent to the Court. Bahrain said this was not 
necessary and even unwise: because the Qatari draft of a letter of 
"contact" sought to specify the subjects of the dispute before that had 





That could scarcely be clearer. Qatar certainly saw the 1987 Agreement 
as merely an agreement in principle, an understanding to negotiate in 
good faith so as to conclude a Special Agreement. So two further steps 
needed to be taken. First, to decide whether to go to the Full Court, or 
to a Chamber; and second, to negotiate a Special Agreement. 


Qatar's recongition that a Special Agreement was needed is important. 
For if the obligation to negotiate a Special Agreement flowed from the 
1987 Agreement, and was agreed by the Parties to be the means of 
implementing that Agreement, and if the 1987 Agreement remains in 
force - as both Parties say it does - it must follow that, in the absence of 
some new agreement on a different mode of implementation, the Parties 
are legally bound to refer their dispute to the Court via a Special 
Agreement, and in no other way! And from this it follows that an 
attempt by one Party to take the dispute to the Court by unilateral 
application is a violation of the 1957 Agreement. 


Let us now turn to the negotiations in the Tripartite Committee to see 
how, in that body, the Parties saw their task. 


3. THE MEETINGS OF THE TRIPARTITE COMMITTEE 
Mr. President, І now turn to the work of the Tripartite Committee. It 
held six meetings, between January and December 1988. As the court 
has heard, its task was defined in the 1987 Agreement as that of 


"communicating with the International Court of Justice and 
completing the requirements for the referral of the dispute 
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how the Tripartite Committee should be composed, and how it should 
set about its task. The crucial phrase is found in paragraph 1: in Qatar's 
translation of the document the aim of the Committee was 


"the aim of contacting the International Court of Justice and 
fulfilling all the requirements necessary to have the dispute 
submitted to the Court...". 


The phrase may be vague, but it does recognise that there were 
requirements still to be fulfilled: the 1987 Agreement was not operative 
as a basis of jurisdiction as it stood, and this Qatar accepts. 


The second document, also put before the GCC Summit Meeting, was 
a draft by Qatar: not a draft of an agreement, like Bahrain's, but a draft 
of a letter dated 27 December 1987, which Qatar proposed the two 
Foreign Ministers of Qatar and Bahrain should send to the Registrar of 


this Court (MQ, Vol. III, p. 119, Annex IL. 18). For the convenience of 


the Court the operative paragraphs of this letter are set out as the first 
item in Annex 1 in your Hearing Book. This was much more explicit: 
the two operative paragraphs recited the agreement of the Parties: 


"1. To submit their aforesaid differences, to the 
International Court of Justice (or a Chamber composed of 
five judges thereof), for settlement in accordance with 
International Law. 


2. To open negotiations between them with a view to 


preparing the necessary Special Agreement in this respect, 
and transmitting to you a certified copy thereof when it is 


concluded," 
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“completing the requirements for the referral of the dispute thereto (that 
is, to the Court) in accordance with the Court's regulations and 
instructions..." (U.N. Translation, CMB, Vol. II, p. 18). 


I will shortly take the Court through the Minutes of the meetings of the 
Tripartite Committee, to show how they saw their task. The essential 
point to be made now is that the 1987 Agreement was not seen as a 
binding, unconditional agreement to refer the dispute to the Court. The 
agreement was one of principle: the parties agreed, in principle, to refer 
their dispute to the Court. 


But the agreement was conditional, for as paragraph 3 recognised, the 
requirements for the referral remained to be completed. This was 


precisely the task assigned to the Committee. Had the obligation of 
referral been unconditional, there would have been no need for the 


Committee. And, indeed, as we shall see, much remained to be done: 
first and foremost, the Parties had to agree on what the disputed matters 
were. Regrettably, the Qatari Application to the Court suggests that, to 
this day, they have failed to agree on this, so the most fundamental 
requirement of all remains unsatisfied. 


Before the Tripartite Committee first met both Parties had prepared 
documents which revealed how they understood the 1987 Agreement. 


In December 1987 Bahrain presented to the Gulf Cooperation council, 
meeting in riyadh, a draft "procedural" agreement (MQ, Vol. III, p. 113, 
Annex П. 17). This was an attempt to set out Bahrain's own views of 

















Now, the Qatar translation of this proposal indicates quite clearly how 
Qatar understood this proposal. "Firstly, all the disputed matters shall 
be referred to the International Court of Justice at the Hague..." (CMB, 
Vol. II, p. 17). 


The word "all" is significant. It conforms to what I have suggested was 
the clear intention of the earlier Principles of Mediation: the settlement 
was to be a comprehensive settlement, comprising ай the disputed 
issues, 


You will note that the King of Saudi Arabia made no attempt to define 
what these issues were, Although, I may add, he clearly knew by this 
stage that, for Bahrain, the disputed matters included Zubarah. I say this 
because, in October of 1986, in response to a Saudi request, Bahrain had 
submitted a memorandum to the King of Saudi Arabia, clearly 
identifying Zubarah amongst the disputed matters (CMB, Vol. I, p. 17). 
Bahrain has not filed this memorandum with the Court for the reason 


that it goes to the merits of Bahrain's claims, and so would be quite out 


of place in a hearing confined to jurisdiction and admissibility. 


There can be little doubt that King Fahd saw no reason for him to 
identify all the disputed matters. That would be for the Parties to do 
when they agreed on the reference to the International Court. 


Certainly the modality of this reference to the Court was not laid down 
by the King in his proposal, This was a task assigned to the Committee 
envisaged in paragraph 3 of the proposal. Its task consisted of 









the earlier talk had been about arbitration. The possibility of arbitration 
was mooted in 1986, following the Dibal incident (CMB, Vol. 1, p. 30). 
And, of course, with abritration any notion of a unilateral application 







was out of the question. A special agreement, a compromise 






d'arbitrage, would be needed. 







This, then, is the background against which the 1987 Agreement must 






be seen. We know that the political negotiations failed, and so, in 1987. 






the time had come to implement the idea of a legal settlement, the idea 






contained in the fifth principle of mediation. 








2. THE 1987 AGREEMENT 
The 1987 Agreement also stemmed from a Saudi proposal. The 






proposal was contained in two identical letters, dated 19 December 
1987, sent by King Fahd of Saudi Arabia to the Amirs of Qatar and 
Bahrain (CMB, Vol. II, p. 5). 








Having noted the failure to reach an agreed solution, and referring back 






to the previous agreement to resort to legal settlement in that event - 






that, of course, was the fifth principle of mediation - the King proposed 






reference of the dispute to this Court. The proposal was in quite general 





terms: 






"1. The issues subject to dispute shall be referred to the 





International Court of Justice at the Hague for the issuance 






of a final and binding judgement whose provisions must be 






applied by the two parties." 
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And the fifth principle, as amended and accepted by the Parties in 1983, 
provided that if negotiations for a political solution failed negotiations 
would start on determining the best means of settlement on the basis of 


international law. 


Now, it is these two principles in particular which are of interest. The 
first demonstrates that what was intended was a comprehensive 
settlement or solution. It was to embrace "all issues of dispute", so that 


they could be solved "comprehensively". That was the essential aim. 


The descriptive words contained in the first principle of the Saudi 


proposal — that is the phrase "relating to sovereignty over the islands, 
maritime boundaries, and territorial waters" - were not intended by 
Saudi Arabia to be a definitive, exclusive definition of the dispute. The 
Saudis at this stage did not know enough about the dispute to attempt 
a precise definition so as to bind and limit the Parties, nor was this their 
intention. Any precise definition would be a matter for the Parties to 
agree upon. The overriding aim was to settle all issues in dispute. It 
follows from this that any idea that one Party, by unilateral act or 
application, could limit the matters in dispute was never contemplated. 
It would have been totally at variance with the primary aim of seeking 


à comprehensive settlement. 


Second, at this early stage there were some hopes of a political 
settlement. The resort to legal settlement, envisaged in the fifth 
principle, was an option to be considered only if political negotiation 


failed, And, clearly, the form of legal settlement had not been decided 





upon. There was no express mention of the International Court — indeed 
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Mr. BOWETT: Thank you, Sir. Mr President, members of the Court, 
my task this morning is twofold. I shall first explain how the 1987 






Agreement came about, and what it involved for the two Parties to this 






dispute, And then I shall go on to consider the work of the Tripartite 






Committee. 







As you will already realize, there were two successive stages in the 


evolution of the dispute: in the first stage the hopes of a successful 






resolution of the dispute, through the mediation of Saudi Arabia, were 






high; in the second stage those hopes, although not abandoned, were 






tempered by failure, and far more attention was paid to securing 






agreement on the method of resorting to this Court as a means of 






obtaining a binding settlement. 






1. THE PRINCIPLES FOR THE FRAMEWORK FOR 
REACHING A SETTLEMENT OF 1983 
The origins of the 1987 Agreement go back several years, to the 






principles on which the mediation proposed by Saudi Arabia in 1978 






were finally accepted by both Parties in 1983. 







Those mediation principles (CMB, Vol. III, p. 3) contained certain 
obligations of restraint for both Parties - not to engage in hostile 






propaganda, not to impede negotiations, and so on - and they provided 






for a Committee which was to attempt to reach a negotiated solution. 






But there were two principles of direct relevance to the possibility of 






third-party settlement, and to which I should like to direct the Court's 






attention, The first principle embodied the commitment to solve all 


Issues of dispute comprehensively. 
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substantive reasons. And on this, with all respect to the Court, we 


venture to continue to insist. 
52. This brings me to the end of my opening remarks. I should be 
grateful, Mr. President, if you would call upon Counsel for Bahrain in 


the following order: 


Professor Bowett will address you first on the 1987 Agreement and the 


meetings of the Tripartite Committee. Professor Lauterpacht will 


examine the nature, content and effect of the 1990 Minutes, after which 
Professor Bowett will return to consider the relationship of the 1987 
Agreement and the 1990 Minutes. He will be followed by Professor 
Jiménez de Aréchaga, who will demonstrate the absence of 
concordance between the questions as formulated by Qatar and the 
requirements of the Bahraini formula purportedly accepted by Qatar. 
Next, Professor Weil will speak on the extent of the consent given by 
Bahrain to the jurisdiction of the Court and the inability of Qatar to 
bring its unilateral Application within the scope of that consent. The 
disadvantages to Bahrain of being placed in the position of a defendant, 
in contrast with the advantages of being an equal party to a joint 
submission, will then be developed by Mr. Highet. 

Mr. President and Members of the Court, I thank you for the patience 
with which you have heard me. I should be grateful, Mr. President, 1 


you would now call upon Professor Bowett. Thank you. 
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The second was the further extension of the mandate given to the 
Mediator to continue his efforts towards achieving a substantive 






settlement of the dispute. 










49. Given the nature of personal relationships in the region, Bahrain 
was willing to make a gesture. Provided that the gesture would not 






result in Bahrain being taken to the Court unilaterally by Qatar, on terms 






that Bahrain could not accept, Bahrain was willing to participate in a 






face-saving device that reopened the way to the renewal by the 






Mediator of his attempts to reach a substantive settlement. If those 






attempts failed, then it was agreed that the two parties could together 






take their case to the Court with the blessing of the Mediator. 






50. That, in the final result, was the object and purpose of the 1990 
Minutes. The fact that events did not subsequently turn out that way 





could not have been foreseen in December 1990. And it is by reference 






to the understanding of the Parties at that time that the Court should now 





take a view of the matter. What the Court should not do, however, is to 






impose upon Bahrain an agreement that it never intended to make and 
that it did not make. Bahrain did nothing whatsoever to change the 






pre-existing objective of the Parties which was to negotiate a special 





agreement providing for a joint submission. 







51. Bahrain will be happy to come to the Court, but not as a captive 





of Qatar. An agreement is an agreement. From 1987 we had been in 






agreement that we would come to the Court on the basis of a special 






agreement for a joint submission. For this there were, and remain, good 
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present reply remains a simple and a common sense one. The Minutes 


represented a minimal response to an ill-timed and ill-conceived 






initiative on the part of the State of Qatar. At a moment when the rest 






of the Gulf community was entirely taken up with the far more pressing 






and urgent situation arising from Iraq's invasion and seizure of Kuwait 






-an event which posed a direct threat to the integrity and stability of the 






whole of the region — the State of Qatar was preventing consideration 






of these vital problems by raising the matter of its relations with 






Bahrain. Apart from Saudi Arabia and Bahrain none of the other Gulf 






States had any real knowledge of the problem. 







47. In doing so, Qatar was trying to push Bahrain into accepting a 





formula which would have enabled Qatar to proceed unilaterally to the 






Court on any terms it wished, — notwithstanding the fact that there was 






no agreement between the two sides on the admissibility of the Zubarah 






issue, on the exclusion of evidence relating to settlement proposals, or 






on meeting Bahrain's constitutional requirements. In effect, Qatar was 






wanting Bahrain to place itself in Qatar's hands. 







48. This development was quite unacceptable to Bahrain. It dug its 
toes in. It insisted on a change in the wording of the proposed text in 






order to protect itself against unilateral action. Bahrain could, of course, 






have refused to sign any document at all. But such à complete refusal 






would have been diplomatically difficult as being something that the 






other Gulf States might not have understood. Moreover, there were two 






aspects of the proposals contained in the draft text which Bahrain was 






glad to see. The first was the Qatari acceptance of the Bahraini formula. 
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up to Bahrain to spell out the character of a document which was seen 
by it as nothing more than a part of a series of documents in comparable 






form which had never previously been specifically characterized, or 






thought of, as individually giving rise to legally binding obligations. It 






was Qatar which was seeking to alter the whole pattern of the 






negotiating relationship that had hitherto prevailed between the two 






sides. So it was up to Qatar to ensure that wording was used which 






manifestly demonstrated in clear and unequivocal language the legally 






binding quality of the document and equally manifestly expressed the 






substantive objective that it sou ght to achieve, namely, that either side 






might proceed alone. 







44. The Court may consider it strange that such a document, which 
Qatar would now have the Court believe had such far-reachin g effects, 






should have been "negotiated" without prior notice by Qatar and 






without any direct contact between the two sides and I put the word 






"negotiated" in quotation marks so as not to accord the outcome of the 






discussions a status that it does not possess. 







45. Mr. President, I cannot end without referring to the insistent 





Qatari demand to know what would have been the object and purpose 






of the 1990 Minutes if it were not to achieve a change of approach to the 






question of bringing the case to the Court — a change from Joint action 






to separate action. 








46. Bahrain has already answered this question in paragraph 6.70 of 





its Counter-Memorial and paragraphs 5.42-5.48 of its Rejoinder. Our 
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42. I should at this point also mention an aspect of the preparation of 
the 1990 Minutes that is relevant in the present connection. In its reply 
(para. 4.57), Qatar stated that 


"When the two States were engaged in the drafting of the 
Doha Agreement at the initiative of Saudi Arabia and with 
the assistance of Oman, Qatar heard nothing about any 
reservation which Bahrain might have had concerning the 


binding character of the instrument." 


This sentence conveys a false impression of the circumstances 


surrounding the preparation of the Minutes. 


43. It is not correct to say that "the two States (Qatar and Bahrain) 
were engaged in the drafting of the Doha Agreement", What happened 
at Doha cannot be likened to a treaty-drafting exercise. I leave aside the 
fact that the document in question is called an "agreement" only by 
Qatar. The point is that the words used by Qatar suggest a process of 
"drafting" that involved significant face-to-face discussion between the 
two sides other than at the first open meeting of the Gulf Co-operation 
Council Summit. Thereafter, the two Foreign Ministers met only to sign 
the Minutes. The whole discussion was carried on by each side 
separately with the Saudi and Omani representatives, who acted as 
go-betweens. Although Qatar cannot prove a negative, it remains 
unlikely that there is any basis for its statement that it "heard nothing 
about any reservation which Bahrain might have had concerning the 


binding character of the instrument". But the real point is that it was not 
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pertinent to its conclusion that Honduras had not proved its point. If the 
Chamber had wanted to establish that such evidence of the Minister's 






intention was without weight, it could have said so. But it did not. 







4l. Having said that, I should emphasize that there is a clear 





distinction between referring to à constitutional limitation as a factor 






likely to exclude a particular treaty, on the one hand, and the question 






of the Minister's full powers on the other. Bahrain does not contend that 






its Foreign Minister did not have full powers to conclude a treaty. 






Bahrain says that such a contention has no relevance here, where the 






sole issue 15 whether the Minister had any intention to enter into a treaty. 






But since Sir Ian Sinclair saw fit to cite Dr. Blix, it is appropriate that 






І should recall what that learned authority had to say on the subject of 






a Foreign Minister's full powers: 










"The rule seems to have emerged in practice, however, and 


to have received the support of some countries, that at 






present, by his position, in which no full power is required, 






4 foreign minister is competent under international law — 






unless there is evidence in the particular case to the effect 






that manifestly he is not competent, or this is known to the 






other party — to bind his state by an agreement falling within 






the treaty making powers of the executive..."(Treaty- 
Making Power, p. 40). 







It hardly needs repeating that in our case the limitation on the Foreign 






Minister's power was known to Qatar. 
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in Article VIII, that the agreement would "enter into force at the date of 
exchange of instruments of ratification in accordance with the 
respective constitutional requirements of the Parties". The comparable 
provision in the Qatari draft special agreement of 15 March 1988, 
Article V, stipulated that "the present agreement shall enter into force 
on the date of its signature". If Qatar had compared the two drafts, as 
surely it must have, it would undoubtedly have noticed this difference 
of approach and would have been put on notice of Bahrain's 
constitutional requirements in relation to this kind of undertaking. 


40. This point, about the relationship between a constitutional 
provision and the intention of the negotiator, is indeed, virtually the 
same as the one made by E] Salvador in the Land, Island and Maritime 
Frontier Dispute case, to the effect that the constitutional position of El 
Salvador was material as excluding the likelihood of an intention on the 
part of the Foreign Minister of E] Salvador to have agreed to sign a 
special agreement providing for the delimitation of a maritime 
boundary within the Gulf of Fonseca. Sir lan Sinclair argued оп 1 March 
(CR 94/2, p. 48) that the Chamber in that case did not rely on the 
Foreign Minister's statement regarding his intention. But, as Sir Tan 
stated, the Tribunal found that Honduras had not discharged the burden 
of demonstrating that a special meaning had been intended by the 


parties when using the phrase "determine the legal situation of the 


maritime spaces", It is a fact that the El Salvador Foreign Minister's 
statement was directed towards his intention when using this expression 
— an intention reflecting his wish not to violate his country's 


Constitution. The Chamber did not have to specify every consideration 
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on 'the date of the exchange of instruments of ratification in 
accordance with the respective constitutional requirements 





of the Parties'." 







37. I should emphasize one point at the outset. The Foreign Minister 






of Bahrain does not here refer to the terms of the Bahraini Constitution 
for the purpose of invoking Article 46 of the Vienna Convention on the 






Law of Treaties. This Article, as the Court has been reminded, 







presupposes both the consent of the State and the intention of the State's 






representatives to bind the State. In the present case, Bahrain maintains 






that there was no consent and no intention to be bound. That is the 






difference. 





38. ‘The relevance of the reference to the Bahrain Constitution is that 





the Minister for Foreign Affairs had in mind the pertinent provisions of 






that Constitution. He knew that he did not have the authority to commit 






Bahrain in the manner alleged by Qatar. That knowledge operated to 






exclude any intention on his part so to commit Bahrain. If he did not 






have such an intention, where is the intention of Bahrain to be found? 






The disembodied person of the State cannot be entirely separated from 






the intention of some relevant real person. 










25. 
authority immediately to bind Bahrain. Qatar could not have been 


Qatar must also have known of the limitation on the Minister's 










unfamiliar with the Constitution of its near neighbour. Even more to the 






point, however, it had seen the Bahraini draft agreement of 19 March 






1988 (Hearing Book, No. 3) in which Bahrain had expressly provided 
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intention of the Foreign Minister. Although the subject is one within 
my special knowledge as Minister of State for Legal Affairs, ] am not 


here to give expert evidence on the law of Bahrain, but to speak, as may 


any other counsel representing a State, about the constitutional law 


within that State. 


36. 1 emphasize the words that I have just said — "in so far as these 
constitutional requirements could have affected the intention of the 
Foreign Minister". The context within which these comments are 
relevant is as follows. In addition to the evidence of the understanding 
and intention of the Bahraini Foreign Minister, both subjective and 
objective, in subscribing to the 1990 Minutes which will be more fully 
recalled later by Mr. Lauterpacht, there are a number of further items 
that support the statements made by Shaikh Mohammed and myself 
regarding the political and non-legal quality of the 1990 Minutes. One 
of these is the consideration mentioned by Shaikh Mohammed in his 
Statement 9 Hearing Book No. 12, para. 13), when he said the 


following: 


"Nor did I forget that my authority as Foreign Minister was 
limited and that I was not permitted to sign a treaty taking 
effect on signature. The Bahrain Constitution quite clearly 
provides that treaties 'concerning the territory of the State' 
can come into effect only after their positive enactment as 
law. That was why the Bahraini draft Special Agreement of 
19 March 1988 [Hearing Book No. З Article VIN] included 


the provision that the agreement would only enter into force 
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Qatar. The connection between the word "procedures" and the Bahraini 
Formula is even clearer in the Arabic than it is in English. The United 
Nations translation used the word "arrangements" — closer, in this 


context, to "procedures" than to "proceedings". 


34. Mr. President, at one point in his argument on 1 March (CR 94/2, 
p. 33), Sir Ian Sinclair sought to attach, as he put it, "some significance" 
to my appearance in Doha on 25 December 1990. Sir lan suggested 
that 


"one [that is Bahrain] does not suddenly summon one's 
most senior law officer to participate in the drafting of a 
mere diplomatic document not intended to have any legal 


effect". 


The answer to this point is so obvious that I am surprised that Sir Ian 
troubled to make it. If you don't want to enter into a legal commitment, 
who better than a lawyer to tell you how to avoid it? That's myself. 
There was a danger that whatever Shaikh Mohammed might sign could 
be given legal weight. He was obviously anxious to avoid being caught 
in a legal trap. What could have been more natural and prudent than to 


summon some legal advice? 


35. Mr President and Members of the Court, | now turn to the second 


matter on which I should like to address you, namely, the constitutional 


requirements of Bahrain relating to the conclusion of treaties and 


international agreements in so far as these could have affected the 
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Lauterpacht will deal presently with the suggestion by the Agent for 
Qatar (CR 94/1) that the change of words was quite acceptable to 
Qatar. 











35, 
the draft appeared on 25 December, I recommended the addition of the 


As appears from my statement, when the final Omani version of 






words "and the procedures arising therefrom" after the words "accepted 






by the State of Qatar" at the end of the second sentence of paragraph 2. 






That 1s to say, I proposed words which, when properly translated into 






English, could only mean "the procedures arising from the 






implementation of the Bahraini formula". As 1 have said in my 






Statement, 








"these words were intended to refer to the procedures to be 


followed in order to implement the Bahraini Formula, 






meaning that after the expiry of the period mentioned in the 






agreed Minutes, the Parties together with Saudi Arabia - the 






Mediator — had to conduct further consultations aimed at 






concluding à Special Agreement on the basis of which the 
two Parties might refer the matters of difference between 








them to the Court". 





The suggestion was accepted and was incorporated into the text without 
objection, qualification or comment by Qatar. It should be noted that 






Professor Badawi and Dr. Holes, Bahrain's experts, considered that the 






correct translation of the relevant Arabic word in paragraph 2 of the 






1990 Minutes was "procedures" not "proceedings" as proposed by 
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Although the Minister added the words “as specified in the Bahrain 
memorandum" in order, as he put it, "to emphasize that the question 
formed part of a larger document (i.e., the Special Agreement) and was 
not an independent item", he rejected the Saudi draft as a whole. For the 
Minister, the only way of coming to the Court was by Special 
Agreement, that is to say, by a joint submission. The presence of the 
words "which will be presented to the Court by each of them" was 
incompatible with this basic concept and rendered the whole draft 
unacceptable. 


3l. Later the same day, 24 December, the Foreign Minister of Oman 
presented the Foreign Minister of Bahrain with the document that we 
call "the Omani draft" (Hearing Book, No. 6). This draft also contained 
the words "either of the two Parties" - words which could have opened 
the way to the commencement of proceedings by unilateral application. 
This time the Foreign Minister of Bahrain specifically changed the 
words "Either of the two parties" to the words "the two parties" ("al 
tarafan"). The purpose of making this change to "the two parties", as 
excluding the commencement of proceedings by either party alone, 
could not have been lost upon anyone involved. 


32. Qatar asserts that it was not aware of the original Saudi draft. This 
is quite strange but if such be the case, it makes little difference, for 
what matters is that Qatar does not deny knowledge of the Omani draft. 
It seems, therefore, inconceivable that Qatar could have failed to notice, 
or understand the significance of, the change from the words "either of 
the parties" to the words "the two parties" ("al tarafan"). Professor 
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28. As the Court no doubt already appreciates, the nature and effect 
of the 1990 Minutes lie at the centre of this case. Without the 1990 
Minutes, it is inconceivable that Qatar could have launched the present 
proceedings. Even with the 1990 Minutes, it is Bahrain's contention that 
there is no basis for Qatar's unilateral application. 


29. I shall consider two aspects of the 1990 Minutes. The first is the 
intention and understanding of Bahrain in the discussions at Doha in 
December 1990 leading to the signature of the 1990 Minutes. It is a 
matter of record that the principal Bahraini representative involved in 
these talks was the Bahraini Minister for Foreign Affairs, H.E. Shaikh 
Mohammed, The Foreign Minister's account of the course of the 
relevant discussions at the Doha Meeting is set out in his statement 
appended to Bahrain's Counter-Memorial (Hearing Book, No. 12). 
Professor Lauterpacht will refer to it more fully later. The point that 1 
should like to stress from the outset is the significance of the changes 
that were made in the successive drafts of the text that eventually 
emerged as the 1990 Minutes. As Mr. Shankardass rightly emphasized 
in his argument, there is no more cogent an indication of intention than, 
as he put it, "the categorical rejection" of a proposal. 


30. As appears from the Foreign Minister's statement, he was, on 24 
December 1990, presented by Saudi Arabia with a first draft of the 
Minutes. This is included in the Hearing Book, No. 5. This draft 
contained a statement to the effect that the consultations 


"had concluded with the agreement of the two parties on the 
formulation of the question which will be presented to the 
International Court of Justice by each of them". 





discretion, and neither party is entitled to assume the certainty of joinder 
for the purpose of validating an earlier defective application. 


25. In the light of these comments, it can be seen why the gap in the 
Qatari Application cannot be cured by a subsequent Bahraini 
application limited to the question of Zubarah. It is no mere technicality 
which leads Bahrain thus to object to Qatar's unilateral application. 


26. Nor is this the end of the list of reasons why Bahrain's objection 
to Qatar's unilateral Application is real and substantial. The Court will, 
of course, know that the general practice of States in relation to 
territorial and boundary disputes is to bring them before the Court by 
special agreement. In this way neither party is plaintiff or defendant. 
The initiation of proceedings in relation to such matters under 
pre-existing clauses of compulsory jurisdiction or under the Optional 
Clause is exceptional. For this there is good reason. States likely to be 
faced by boundary questions are reluctant to accept compulsory 
jurisdictional clauses permitting the unilateral institution of 
proceedings relating to such matters. Such cases are widely deemed to 
be so sensitive that international tribunals can deal with them only on 
the basis of deliberate, clear and unequivocal consent to jurisdiction. 
No such consent has been given in the present case. 


27. I should now like to turn to a quite different matter: the question 
of the diplomatic quality and role of the 1990 Minutes (Hearing Book, 
No. 8). At a later stage in the argument, Professor Lauterpacht will 
present to the Court more detailed submissions regarding the 
interpretation and effect of this document. 





application. No doubt, Qatar urges that Bahrain 15 so entitled because 
that is what Qatar is right in its interpretation of the effect of the 1990 
Minutes. Bahrain believes that Qatar is wrong. It would, therefore, be 
inconsistent with Bahrain's position for it to act in the manner urged by 
Qatar. 


23. Thirdly, even if Bahrain were to make its own separate 
application, Qatar has kept open its right to object to the admissibility 
of Bahrain's claim concerning Zubarah. It is to this that Bahrain objects. 
The position would be quite different if the Parties had joined in 
formulating a joint submission to the Court. It is implicit in such a 
formulation that neither side will raise any question of admissibi lity їп 
relation to any issue necessarily related to that question. The same 
principle applies when the joint submission permits each Party to 


formulate its own questions (as the Bahraini Formula does). But the 


insistence of Qatar on reserving the right to object to the admissibility 
of any claim that Bahrain may make in respect of Zubarah immediately 
places Bahrain in a position of disadvantage and inequality; and thus 
emphasizes the inadequacy of Qatar's "two applications" approach as 
a substitute for a single agreed joint submission in terms of the Bahraini 
formula. 


24. Fourthly, Qatar repeats in its oral arguments what it says in its 
Reply, namely, that "there should ... of course be no obstacle to joinder 
if Bahrain were to file its own application” (RQ, para. 4.115). This is, 
of course, an admission both that joinder would be necessary and that 
joinder is not a certainty. Joinder is a matter for the Court, in its 
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case is perfect to dispose of all matters in issue. What Qatar argues is 
that a fundamental condition of Bahrain's consent to participate in any 
case before the Court, namely, that that case covers all outstanding 
issues between the Parties, can be satisfied if Bahrain itself brings an 
additional and separate case against Qatar, 


21. This Qatari approach is quite misconceived. The imperfection of 
an application is not removed by the possibility of subsequent curative 
conduct by the other party, but only by the actual conduct of the other 
party, if it chooses so to act. Sir lan Sinclair in his argument on behalf 
of Qatar (CR 94/1) placed great emphasis on the rule that the 

jurisdictional position of a party is to be determined as at the moment 

of the filing of the application. True, his reference to the statements to 

this effect in the Rights of Passage and the Nottebohm cases was made 

in support of his argument that, once a valid jurisdictional link has been 

invoked by an applicant, subsequent conduct by the respondent cannot 

divest the Court of jurisdiction. But the rule is the same whether one is 

testing the existence of jurisdiction under the optional clause (as in the 

(wo cases just mentioned) or determining whether the application meets 

the conditions agreed between the parties for the submission of the case 

to the Court. It is the conditions which exist at the moment of 

application that matter; not the possibility of some subsequent conduct 

on the part of the respondent. 


22. Secondly, in any case Bahrain does not share Qatar's view that the 
| 1987 Agreement and the 1990 Minutes entitle Bahrain to file its own 
application to the Court any more than it justifies Qatar's own 
1 
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The fact of the matter is that Qatar, as the effective respondent to any 
Bahraini claim concerning Zubarah, has no interest in itself bringing 
the Zubarah claims before the Court. Whether Bahrain's claims 
concerning Zubarah are admissible or not does not in any way justify 
Qatar in proceeding by way of unilateral submission instead of 
participating in a joint action. In short, if the provisions of the First 
Principle of Mediation are to be met and all issues of dispute between 
the two countries are to be considered as complementary, indivisible 
issues, to be solved comprehensively together, the formulation of the 
issues presented by Qatar in its Application is inescapably defective in 
this major respect, not to mention others. The only proper way of 
securing the presentation of the Zubarah question to the Court is within 
the framework of the proper application of the Bahraini formula, with 
Bahrain being responsible for the expression of its own claim. 


19. The distinguished Agent of Qatar has argued (CR 94/1) that it is 
open to Bahrain to file its own application to the Court in respect of 
Zubarah and that "the Court may at any time direct that ... the two cases. 
be joined" (ibid., see also RQ, para. 4.114). There are four important 
reasons why this argument cannot in any way justify Qatar's unilateral 


action. 


20. Firstly, the validity and effect of an application has to be judged 
within the framework of the application itself and not by reference to 
events subsequent to the application which may or may not occur. The 
only exception is a forum prorogatum situation which is, of course, not 
relevant here. Qatar is not arguing that its Application in the present 





identified from a reading of the historical documents that appear in 
Volume 111 of the Bahraini Counter-Memorial. Bahrain's claims are 
rooted in its past presence in, and control over, Zubarah. They go back 
for virtually two centuries. There exists a treaty on Zubarah between 
the two countries — the "standstill" agreement concluded in 1944, of 
which Qatar has long been in breach. There were diplomatic exchanges 
on the subject between Bahrain and Britain, as the protecting Power, 
until the time when in the early 1970s Britain withdrew from the Gulf. 
And Qatar knew of these exchanges. The existence of a dispute was 
acknowledged by Qatar and was duly noted in the minutes of the Sixth. 
Meeting of the Tripartite Committee held on 6 December 1988 (CMB, 
Vol. П, p. 111). It is no good Qatar claiming that it is insufficiently 
aware of the existence and nature of Bahrain's claims concerning 
Zubarah. Sir Francis Vallat's closing review of the history of relations 
between the two countries shows that Qatar is fully capable of recalling 
the events of the 1930s and 1940s, and is unlikely to have forgotten its 
own attack on Zubarah in 1937 or its own violations of the 1944 
Agreement. The people of the Bahrain and Qatar, and particularly 
members of the Al Naim tribe, will be aware of this history. 


18. Qatar puts forward an entirely spurious complaint when it says 
that 
"neither the Court nor Qatar yet knows on what basis it 
could be determined whether Bahrain's claims concerning 
Zubarah are admissible or not, under the Bahraini formula 
which is incorporated by reference in the 1990 Minutes". 





—————————À—— e i ———X 





mma me eo TF — 





sovereign rights over the Dibal and Jaradah shoals. Qatar also asked the 
Court, with due regard to the dividing line drawn by Britain in 1947, to 
draw a single maritime boundary between Qatar and Bahrain. Permit 
me, Mr, President, to explain the unacceptability of this presentation of 


the issues by Qatar. 


16. It was, of course, à major element in the First Principle of 
Mediation that "all issues of dispute between the two countries ... are to 
be considered as complementary, indivisible issues, to be solved 
comprehensively together". Notwithstanding this, Qatar's listing of the 
issues in its Application disregards important questions which Bahrain 
had raised and which form part of the overall dispute between the two 
sides: principally the question of Bahrain's claims concerning Zubarah. 
Nor has Qatar recalled that there are issues between the Parties relating 


to the traditional pearling and fishing banks. 


17. Coming back to the matter of Zubarah which Qatar has excluded 
from the issues raised by its Application, there is no mystery about it. 
lam confident that the files of Qatar, no less than those of Bahrain, 
have ample materials on the whole history of the Zubarah issue. 
Obviously, it would be inappropriate for me to enter into any detail on 
this substantive question in the course of proceedings the scope of 
which is limited to jurisdictional issues. But the Court may be assured 
that there is here an issue of substance. A general indication of the 
character of the dispute is given in Bahrain's Counter-Memorial on the 
question of jurisdiction, at pages 15-17. The principal issues às to the 


nature and extent of Bahrain's claims concerning Zubarah can be 
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13. Lean well understand that the Court may be asking itself the 
question: if Bahrain is willing to agree to a joint submission of the case 
to the Court, why is it not prepared to participate in a case begum by 
unilateral application? Will it not be asked: is not Bahrain adopting a 
rather formal and technical position when the substantive issues to be 
considered and the substantive law to be applied may be much the same 
whichever procedure is followed? I believe that the Court is entitled to 
an answer to this question; and I hope that what follows will appear as 
reasonable, proper and acceptable to the Court as it seems to Bahrain. 


14. First, there is a reason of principle ~ respect for the pledged word. 
Bahrain firmly believes that Qatar agreed in 1987, and confirmed by 
its conduct thereafter, that the procedure for the submission to the 
Court would be the subject of a further specific agreement. As a matter 
of principle, especially in view of the prospect of ongoing and, it is 
hoped, amicable relations between the two States, Bahrain cannot 
acquiesce in a unilateral alteration by Qatar of established 
understandings. If this is allowed to happen without the firmest 
opposition on this occasion, there can be no subsequent confidence in 
the maintenance of any undertaking given by the other side. The 
obligation to respect the pledged word will be equated with the right to 
repudiate the pledged word. That is self-evidently unacceptable. 


15. The second reason for rejecting a unilateral application is that 
Qatar has presented the question in a self-serving and incomplete 
manner. Thus, in paragraph 42 of its Application, Qatar asked the Court 
to decide that Qatar is sovereign over the Hawar Islands and that it has 
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It is idle for Professor Salmon to pretend in this connection that there is 
no such thing as strategic and tactical advantage in international 
litigation. It is no disrespect to the Court to recognize that manoeuvre is 
an element in the conduct of the case — and that is precisely what Qatar 
‘is engaged in. 


10. Perhaps even more than larger States, Bahrain has a deep interest 
in the rule of law in international relations. But these rules of law must 
operate on a predictable basis. One of the fundamental considerations 
in this connection is that this Court will not exercise jurisdiction over 


a State without its consent. While Bahrain does not deny that in the 
1987 Agreement it expressed its willingness in principle to join in the 
submission of its differences with Qatar to the impartial adjudication of 
this high tribunal, it did not agree to do so on the terms or in the manner 
now dictated by the unilateral application of Qatar. 


11. The issue is not simply one of equality and sovereign dignity. 
When Bahrain agreed in 1987 that this Court should be the forum of last 
resort it did not do so on the understanding, or in the expectation, that 
it would be placed in the position of a defendant, with all the 
implications that may attend such a position — particularly in a case 
involving questions of title to territory and the boundaries of maritime 
areas. 


12. Certainly Bahrain feels affronted by what it sees as a deliberate and 
substantial departure by Qatar from understandings clearly established 
some years ago and consistently followed in subsequent years. 





case would by now have proceeded even beyond the exchange of 
Counter-memorials. Even tf Qatar had only accepted the Bahraini offer 
of a joint submission in June 1992, the case would by now have passed 
the exchange of the Memorials. There would not have been the delay 
while the present jurisdictional objection is considered. Evidently, 
therefore, it was not an anxiety to proceed by the speediest route that led 
to Qatar's unilateral action. Qatar must have been hoping for some 


greater benefit.which it has not yet revealed. 


9. But revelation by Qatar of its reasons for acting as it has are 
perhaps not far to seek. Qatar wanted to set up the case in a way that 
suits it. It wanted to control the range of the issues which the Court 
would be asked to decide. It wanted to be the first to file a Memorial and 
thus have the advantage of being able to state its case in a manner which 
would not be open to the immediately balancing effect of a 
simultaneously filed pleading by Bahrain (a preference at that time that 
is in no way affected by Qatar's statement two days ago that it is now 
prepared to accept simultaneous pleadings if Bahrain starts separate 
proceedings). It wanted to be sure to be the Party that had the first word 
in the oral hearings. It wished to be free of the inhibition of a specific 
reaffirmation of the rule prohibiting the production of evidence of 


proposals for settlement made during past negotiations. It wanted to get 
to the Court without giving the Bahrain Government time to go through 
the procedures required by Articles 37 of the Bahrain Constitution. 
Those appear to be the reasons why Qatar did not honour its 
commitment to negotiate a joint submission under the 1987 Agreement 
and instead jumped the gun in July 1991 with a unilateral application. 
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points being resolved in Qatar's favour? Why should they not equally 
be resolved in favour of Bahrain? Do we not also share in the "justice" 
to which Sir Francis Vallat so appropriately referred in his closing 
peroration? 


7. Bahrain has joined fully in the attempt to implement the 1987 
Agreement in accordance with its terms. What Bahrain cannot accept is 
the distortion by Qatar of the 1987 Agreement by attempting to bring 
Bahrain before the Court without its consent and on conditions 
unfavourable to it on the basis of a unilateral application by Qatar that 
was never contemplated by Bahrain and was never discussed with it. 


8. Rather than lay such heavy emphasis on the reasons for its 

unilateral application, as Qatar does, let us at the outset invite an answer 
to the question: Why did Qatar not show the same willingness as 
Bahrain to participate in a joint submission to the Court? Why has Qatar 
instead sought to gain advantage by rejecting not only the draft joint 
agreement presented in 1991 by the Mediator but also the draft offered 
by Bahrain in 1992? If Qatar wanted to expedite the resolution of its 
dispute with Bahrain it has gone about it in the most inefficient and 
counter-productive way. For one thing, it never ensured that Bahrain 
received direct notice of its intention to start these proceedings, as 
normal practice requires, Contrary to what counsel for Qatar implied in 
the oral pleadings no intimation whatsoever was received by Bahrain 
of the content of letters that Qatar sent to Saudi Arabia in May and June 
[991, For another, it must be evident that if Qatar had responded 
positively to the Saudi draft joint submission of September 1991 the 
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Qatar's unilateral Application. However, following the helpful meeting 
with the then President, when it was agreed that jurisdiction would be 
dealt with first, then Bahrain felt able to do so. 


6. Itis a source of disappointment and regret to my Government that 
it should on this occasion — the first in which it appears in this Court — 
come not to sustain your jurisdiction, but to oppose it. І can assure the 
Court that the position that has been forced upon my Government does 
not reflect any objection, in principle, to the settlement by the Court of 
the start of the dispute that presently divides the States of Bahrain and 
Qatar. Bahrain would be proud to be one of the first two Gulf States to 
join in the submission of a case to the Court. Bahrain has made plain 

beyond doubt on no less than five occasions its positive wish to 
participate in the joint submission to the Court of its differences with 
Qatar: in December 1987; in March 1988; in October 1988; in 
September 1991 and most recently on 20 June 1992, when Bahrain 
offered a further draft joint submission (Hearing Book, No. 10). This 
offer lay open for acceptance by Qatar until six weeks ago, but Qatar 
made no reply to it, Nor, it would seem did Qatar reply to the earlier 
Saudi draft of September 1991 which I mentioned a moment ago. Why 
not? Why should Qatar place Bahrain in a position in which Bahrain has 
to justify its opposition to the jurisdiction of the Court when unilaterally 
invoked by Qatar, yet Qatar regards itself as free to refrain from any 
explanation as to why it cannot either accept a perfectly reasonable 
proposal for a joint submission or even indicate a willingness to discuss 
the subject? Why should Qatar assume that if points remain to be 
negotiated, the discussion should be peremptorily terminated with all 
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of documents that will be referred to in the course of our arguments. All 
these documents are either already filed in the case or are merely 
outlines or lists of which we shall be making use as we speak. 


3. I cannot, on such an occasion as this, even though we may be in 
disagreement, fail to emphasise the brotherly relationship that exists 
between the State of Bahrain and the State of Qatar. We are convinced 
that this relationship should always be maintained in the peace, 
affection and cohesion to which the countries of the Gulf aspire. 


4. It is a high privilege for me to appear on behalf of the State of 
Bahrain. I and my colleagues much look forward to giving the Court all 
the assistance we can in the discharge of its important task. 


5. Somany points have been covered in the Qatari argument that it is 
impossible to respond to them all. Silence on our part should, therefore, 
not be regarded as agreement. I shall not, for example, spend time 
responding to the Qatari complaint that Bahrain's letter to the Court of 
18 August 1991 was an irregular communication, that Bahrain has 
failed to comply with the Rules of the Court, that Bahrain failed to 
appoint an Agent and that it did not make a preliminary objection. 
While I totally reject these charges, | must say that they have nothing 
at all to do with the matters now before the Court. The same goes for the 
historical and geographical observations of the Agent of Qatar. I shall 
not comment on them — not because I accept them but only because 
they are out of place in the present proceedings. But I would add that 
Bahrain's view was that it could not appoint an Agent on the basis of 
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Mr. President and Members of the Court, 


1. Ihave the honour to appear before you as the Agent of the State of 
Bahrain. In that capacity, may I begin by offering you, Mr. President, 
and you, Mr Vice-President, the respectful congratulations of my 
country on the high offices to which you have been elected and to which 
you bring so much distinction. I would also like to congratulate Judge 
Shi, Judge Fleíschhauer and Judge Koroma on their recent election to 
the Court and to offer them my Government's best wishes. My 


Government desires to express its highest hope, regards and respect for 
this Court - sentiments about which there has not been the slightest 


doubt from the moment that joint recourses to this tribunal was first 
contemplated by the Mediator and the Parties in 1987. 


2. At such a time as this, my Government also wishes to recall its 


admiration and appreciation of the wise and constructive contribution 
made as Mediator by the Kingdom of Saudi Arabia. Its own view of its 

continuing activity and the role which it attributes to this Court is 
evidenced by the further attempt that it made in September 1991, in full 
knowledge of the unilateral application made by Qatar in this case, to 
persuade the parties to adhere to the course which had for so long been 
their sole preoccupation, namely, that of concluding an agreement to 
submit their dispute jointly and comprehensively to this court. The draft 
Agreement which Saudi Arabia proposed to the Parties in September 
199] appears as No. 9 in the Hearing Book. This is the red loose-leaf 
binder that is before you and which, for convenience, I and my 
colleagues will call "the Hearing Book". It contains copies of a number 
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together all that was spoken during the oral pleadings on behalf of 
Bahrain in English and that of H.E. Dr. Husain Al Baharna both in 
English and Arabic. This will act as a faithful documentary record and 


we hope that it will serve the purpose expected of it, that is of helping 


the scholars and others concerned with the subject both Arabs and 


foreigners to a better appreciation of facts. 


May God Grant Success. 


ABDULLAH BIN KHALID AL KHALIFA 
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along issued a clarion call for welding all our brethren to march ahead 
unitedly in a single mainstream. One harmonising move could shut the 
door to any emerging difference lest it should foil our united march, 
We have been and continue to be the votaries of a single Gulf homeland 
with all Guif ranks united for joint Gulf action which can harbinger 
happiness and security to all those who live in the single Gulf environ. 
At the same time, Bahrain firmly believes in rights and justice even as 
it considers its soil and its sovereign rights over it as sacred and 
inviolable, This is a right which is emphasised by history and supported 
by all international agreements and charters. Bahrain has never coveted 
and shall never covet what others possess even as it strongly refutes and 


opposes anyone who covets what it possesses. The State of Bahrain, 


despite the dispute raised by Qatar, believes that it is a sister-state and 
a dear neighbour. Brotherhood and good neighbourliness are the articles 
of faith of Bahrain's policy. How it wishes that this policy be emulated 


by others! 


The rights of Bahrain as have been clearly presented are supported by 
numerous documents, arguments and proofs and are well-known to 
those who live in Qatar and Bahrain. Since a discussion of the dispute 
has started with a violation by Qatar by its presenting ils application 
unilaterally to the International Court of Justice we have preferred to 
devote this number to presenting the proceedings of the Court by way 
of oral pleadings over the question of the jurisdiction of the Court, the 
main issue being as to why Bahrain refuses the unilateral submission of 
the case to the International Court of Justice? We have gathered 
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final and binding verdict about jurisdiction within a period of three 


months from the day following 11 March 1994, 


The deliberate unilateral action by Qatar in breach of its Agreement 
with Bahrain prompted the latter to challenge this procedure since it 


gave to Qatar advantages which were not available to Bahrain. This was 


a matter which was authoritatively, logically and objectively argued by 
the Counsels who pleaded the case of Bahrain, particularly Dr, Husain 
Mohammed Al Baharna, the Minister of State for Legal Affairs and the 
Agent of the State of Bahrain and its Counsel before the Court during 


the period of the pleadings referred to above. 


In view of the importance of the subject as it concerns the soil of the 
homeland of Bahrain, the Magazine "Al Watheekah", in keeping with 
its zealous tradition of updating its readers, most of whom are scholars 
and researchers of history in particular, has preferred to bring out this 
special number portraying in it what actually transpired at the Court. 
The pleadings defined Bahrain's position in regard to the part of the case 
relating to the jurisdiction of the Court in looking into the dispute as 
required by the unilateral application of Qatar made on-8 July 1991. 


With implicit faith in brotherhood апа good-neighbourliness Bahrain 
has shaped it policies on this basis throughout its chequered history. It 
has always pleaded for amity and harmony to prevail among Arab ranks 
in all meets and conferences at the Gulf, Arab and international levels 


based on its belief that it is the only foundation which will protect and 





strengthen the larger Arab entity and the edifice of the Gulf. It has all 
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EDITORIAL NOTES 


By H.E. SHAIKH ABDULLA 
BIN KHALID AL KHALIFA 


WHY THIS SPECIAL NUMBER? 


Dear Reader ! 


The International Court of Justice with its seventeen Judges is currently 
seized of deliberations over the oral pleadings made before it by the 
Agents and Counsels of the States of Bahrain and Qatar in regard to the 
jurisdiction of the Court in the case of the territorial dispute between the 
two States arising from the unilateral submission to the Court by Qatar 
contrary to the agreement of the Two Parties. 


The Oral Pleadings by the Two Parties continued for Eleven Days from 
28 February to 11 March 1994. At the end of these pleadings the 
complete record thereof was placed before the Court of Justice for its 


study and close scrutiny so that it could form its concepts for issuing its 
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